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Introductiort’

Towards the end of 2008, news audiences in theedringdom followed the story of Hu-
mayra Abedin, a 33-year-old NHS doctor from Eashdan who was allegedly being held
captive in her native Bangladesh by her parents ptoned to force her to marry a husband
they deemed suitable for her. Abedin sought heid,raturned to the United Kingdom on the
16" of December after theligh Courthad issued an injunction ordering the parents tod-A
din to free hef. This story does not stand alone: most Western f&amo countries know of
similar cases. According to Razack, such cases $ignalled the beginning of European le-
gal involvement in the area of forced marriages.

Since the 1990s, forced marriage has become adfiit@ issue in several European coun-
tries. This political discussion, which has recgintensified, has prompted the report at hand
as it provides a reaction to the promise made byDihtch Minister of Justice, Hirsch Ballin,
to theTweede Kamefthe Second Chamber of the Dutch Parliament) duasidebate on the
subject on 3 July, 2007. The minister promisedpadiament to state an inquiry both into
how forced marriages can be tackled in the Nethddaand what has been done about them
in a number of Western European countfi@is latter commitment forms the direct motiva-
tion for the current study. The Ministry of JustisEThe Netherlands commissioned its Re-
search and Documentation CenWé@DC, Wetenschappelijk Onderzoeks — en Documentatie
Centrun) to conduct an international study on policy orcéa marriage of which this report
is the result.

The research questions

The aim of the study was to create an internati@amal actual overview on the policy on
forced marriages in Western Europe. Seeing thastiiy deals with debates and policy it is
necessary to emphasise here that the topic otuldg svas not so much actual cases of forced
marriage as the perception of forced marriage endifferent countries. The central question
was then to examine what is known about the pditg discussions on forced marriages in
Belgium, France, Germany, the United Kingdom andZsland. Instead of focusing exclu-
sively on policy, a choice was made for includihg societal context in the form of debates
on forced marriage in order to have a more compueéeview.

The main question was divided into four sub-questizvhich are each dealt with in their
separate chapters. The first question was: Hoarcefl marriage defined in public debates on
the subject? For this question, Chapter 1 introgube different definitions in the various
countries and illustrates some of the ways in wiitccbed marriage is defined and perceived
in public discussions on the subject. This quesitoconnected to question 4 which focuses
on the public debates on the subject.

The second sub-question was: Which policies anal iegiatives exist with regard to forced

marriagesThapter 2 deals with how the perceived problembess tackled in the different

countries by means of policy and law. In answeting sub-question it was useful to utilize a
distinction between criminal, civil and migraticaw all of which have different goals and of-
fer different possibilities. This distinction alstructures the discussion in Chapter 2.

We would particularly like to thank Professor AshTerlouw, Dr. Laurence Bakker, Dr. Catrien Neter
mans, Dr. Marc Spescha (Zurich), Professor Thomaiok/and Dr. Helena Wray (Middlesex University)
for their expertise and useful comments on thet arfathis study.

! BBC News, 17 Dec. 2008. Freed doctor forced méoriage.

2 Razack (2004), p. 150.

Brief van de minister van justitie, 27 June 2008.
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2 Introduction

The third sub-question was: What numbers are aMailan forced marriages and what can be
said about the phenomenon based on th&Sk&pter 3 discusses some of the scarce figures
that are available on forced marriages for the ¢imentries studied here.

The fourth sub-question was: Are there public debain forced marriages, and if so, what
are some of the view points in these debates? rAougly, Chapter 4 provides an outline of
some of the points that have been made in puldimudsions on forced marriages.

Methods

The materials were collected and the study wadesribetween September 2008 and Febru-
ary 2009. Questions 1 and 4 were answered utiliziagsame methods and the same data be-
cause the definitions in question 1 were defingiosed in debates on forced marriages. Due
to time constraints, it was not possible to condutully inductive analysis by taking a sam-
ple from newspapers, policy documents or parliaamnnotes and then looking at what
would arise from this analysis. Therefore, a cheves made for an approach where scientific
articles on debates on forced marriage in the miffecountries formed the point of departure.
Subsequently, articles were searched dating frdevaat periods in timé mostly after the
year 2000 with search terms such as ‘forced matiaiD ‘debate’.

In order to answer research question 2, an analyassconducted on the existing scientific
literature, specific law texts, materials on thieinet and the knowledge of legal experts who
were consulted. Especially the materials on therngt proved to be very valuable in answer-
ing this sub-question. The 2005 study by the CdumicEurope on forced marriages also
turned out to be a particularly important source paint of reference in studying policy.

Question 3 was answered by making use of the gelienature research conducted as a
background for the study. Additionally, informatiéom NGO websites was used to find
relevant figures. Many figures also appeared inspaper articles on the topic. The analysis
and evaluation of the figures was conducted by yapglgeneral statistical knowledge and
common sense. Especially this last element was mr@al than expected. In most cases,
the information provided as background was so &dhithat an evaluation of the figures did
not require any statistical knowledge. The fougbkearch question was answered by utilizing
the same methods and materials as for question thel text, we have tried to refer to the
names of institutions, organizations and laws endhginal language. However, this was not
always possible because much of the source matsuigh as scientific articles, does not util-
ize the original names.

Definition of the central concepts

This report deals with forced marriages in policyl @lebates, and doing so it touches upon a
number of complicated concepts that require cldsénition: marriage (arranged, forced, of
convenience), migrant, culture and religion. Alltbése concepts surface both in debates and
in policies on forced marriages.

Marriage, to begin with, is both a socio-culturatitution and a legal arrangement where the
cultural and legal dimensions somewhat overlap edlslr. Socio-culturally, marriage takes
many forms in the world which are not easily idkalile as ‘forced’ or ‘non-forced / con-
sented’. Customs such as bride capture and arrangathge do not necessarily entail lack of
consent on the part of the spouses and often iavebme form of implicit or explicit con-
sent® This does not lessen the fact that some formmarfiage do exclude consent. The

4 Relevant periods in time refers to only includartjcles from the period where there has actuzdgn dis-

cussion and to specific points in time, such agaidgiamentary debates.
NGO = Non governmental organization.
®  Pasternak et.al. (1997), p. 148-153.
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Introduction 3

dominant ideal of marriage in Western countrieghis so-called compassionate marriage
which involves a marriage based on a prior romargiationship between a man and a
woman where there is an individual choice of spolrseecent decades, this ideal has become
globally popular although it is appropriated diffatly in different cultural contextsThis
fully individual choice of partner may be more of ideal than a reality. One may, for exam-
ple, consider the persisting, even though decrgabimmogamy in partner choice; i.e. the fact
that most people continue to marry within their osatial class or religiofiand the popular-

ity of different forms of finding a partner, suck dating services and so-called mail-order
brides. These examples suggest that also in Wesbeimtries partner choice is a social proc-
ess and not exclusively an individual choice altjioil is considered to be such.

Legally, marriage can be seen as a contract thatvies both the spouses and the state. In all
of the Western European countries examined hergjaga is organised similarly in civil law
and is, from the legal point of view, a contractivil law. This understanding of marriage is
dominant among the authorities which is why custymmaarriages, such as the Quranic mar-
riage among Muslims, are not recognised by law dtengh these marriages are often le-
gally valid in the countries of origin of migrardsd their children. If the arrangement of such
marriages contains an element of force, therediarger that they may not be included in the
definition of forced marriage because they arepeoteived as marriages in the legal sense.

In this study, three marriage-related terms areleyep: forced marriage, arranged marriage
and marriage of convenience. In the literaturegraefd marriage is usually a marriage that is
conducted without the full consent of both spousatfy some form of mental and/or physical
force being applied. Many of the legal experts aoted for the Council of Europe study
(2005) mention “duress” as a defining feature &raed marriage. Duress or force can, then,
mean physical force or mental pressure but whoiepflto whom is not always clear. Obvi-
ously, the use of force is a matter of perceptiRossibly, certain behaviours by parents are
perceived as force by their child whereas the paré@memselves consider them a part of
proper parenting. This perception can also chawvge ttime. Forced marriage is not a theo-
retical or empirical category that refers to a @erttype of marriage or breach of marriage
contract. As Caestecker points out, forced marrigage®t a cultural practice that is claimed by
some rt%nority or majority community as their rightleither is it a concept with explicit legal
content.

Arranged marriage is a term that refers to a wialéety of marriages as many peoples in the
world have marriage customs where marriage is Eatdle enterprisé® In this study, the
term arranged marriage refers to marriages of migrevhere the choice of partner is medi-
ated by the family. The term ‘arranged’ is not usedmarriages of the majority population
even though the Council of Europe report quite thgpoints out that many Western mar-
riages take place to enhance careers or to forgellamce between wealthy families and
hence could be regarded as ‘arrangéd@he motives for such marriages can be similar to
some arranged marriages which serve to strengtinshig bonds. The materials used for this
study explain the relationship between forced amdnged marriages differently. Whereas
some argue for a clear distinction between forceti@ranged marriagédpthers prefer con-
sidering both forced and arranged marriages asgethbut existing on different points on a

” Wardlow & Hirsch (2006), p. 5.

& Kalmijn (1998).

®  Caestecker (2005), p. 65.

10 CoE (2005), p. 21.

1 pasternak et. al. (1997), p. 148-149.
12 CoE (2005), p. 17-18.

13 Bielefeldt (2005), p. 22-25.



4 Introduction

continuum between consent and coercfobe Koning and Bartels distinguish four forms of
marriage ranging from a marriage on own initiative fully arranged marriagé.Storms and
Bartels emphasise that a simplistic distinctionMeetn “individual choice” and “no choice”
does not suffice because in reality there is uguwalarge grey area where the different parties
employ strategies to permit or prevent a marriaggg place'’

A marriage of convenience is a marriage that igrewt into without the intention of at least
one of the spouses to create a permanent comneo e marriage is contracted in order for
one of the spouses to obtain a residency permigamationality)'’ This is mainly a legal —
political category because it is primarily a prabléor the state and not necessarily for those
involved. The term ‘marriage of convenience’ isrimgically connected to migration policy
because only marriages with foreign partners arotéel as such. Any policy against mar-
riages of convenience is therefore also a poli@iresy illegal migration. Just as it is the case
with forced and arranged marriage, marriage of eaiance is not always as neat a separate
category as it seems on paper. As D’hondt and Eoplaint out, forced marriages are often
annulled as marriages of convenience because prafvt force is at play is very difficuf.
So, when participants in public debates call fokimg a clear distinction between the differ-
ent types of marriages, one should keep in mintigheh a distinction might not be all that
clear in reality.

In all of the countries of this study, forced mage is seen, to some degree at least, as a mi-
grant issue. Even though any semi-permanent movebeween places can be considered
migration, the terms migration and migrant refethis report to international migration. In
all of the countries of the study, migration of Eltizens is excluded when talking about mi-
grants and forced marriage. This means that time ‘@igrant’ refers to persons from certain
non-European countries, such as Turkey, Morocckisien or Mali. So, when Chapter 1 de-
fines forced marriage as a migrant issue, mainkyramts from outside of Western Europe are
referred to. Saying that migrants come ‘from’ ata@ier country is slightly confusing because
the term migrant is also used for the children agrants, and possibly even for their grand-
children, all born in Europe. In the materials o study, it is not clear who is indicated: mi-
grants or their children, even though it seems itdel that both migrants and their children
are referred to.

Two concepts connected to migration are familyupné)cation and family formation. These
terms have mainly a legal content. They refer tad® conditions under which immigration
to EU countries from outside of the Union is petadt In the case of family (re)unification,
there is an established relationship, such as aiagar prior to immigration whereas in the
case of family forming the relationship is legaéigtablished after the immigration, even
though in practice family forming can also concexisting relationships and established mar-
riages. In the current study it is not possiblenmke a systematic distinction between the two
terms everywhere. The study deals, after all, ilicy that is relevant to forced marriages
and in some countries this means policy on famiyuhification, in others policy on family
formation or policy on both. In some countries, éxample in Belgium, there is a difference
between family (re)unification and family formatienth regard to forced marriages. In other
countries, for example Germany, the rules thatrelevant to forced marriages are the same
for family (re)unification and formation. We havkasen to utilize both terms, depending on
the terminology in the country concerned. If orilg term family (re)unification is used with

4 An-Na’im (2000), p. 3.

52005, p. 11.

2008, p. 11.

7" Foblets/Vanheule (2006), p. 263-264. The sammitief is used both in the Family Reunificationr&-
tive of the EU and Belgian legislation.

8 D’hondt and Foblets (2002).
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regard to policy on forced marriages, this repdsb aspeaks of family (re)unification. The
same applies to family formation.

Another term that often surfaces in connection viaitted marriage and migrants is culture.
The word generally refers to some kind of framewoirkneanings and patterns of behaviour
that are transmitted across generatiors. discussions on forced marriage, the word celtur
is used in a very distinct way. It refers thereetistoms and behaviours of migrants (defined
as above) which are then juxtaposed to those ofnthgrity population. According to
Razack, Europeans have, in their own mind, no oalhut rather values whereas it is “the
others”, such as migrants, who have a culture amhat act independently of?t.An issue
that overlaps somewhat with culture is religionjehhenters debates on forced marriage only
sideways. When there is talk about religion, trggally means Islam which is seen as the re-
ligion of migrants.

Having now discussed the background of the studyth@ central concepts involved, the fol-
lowing chapter will focus on the definitions of é&d marriage within the different national
contexts.

9 Kottak (2002).
20 Razack (2004), p. 147-148.



Chapter One

DEFINITIONS OF FORCED MARRIAGE

The Introduction has already touched on some optbblems with regard to defining what a
forced marriage is. This chapter shows how theeigdudefining forced marriage is dealt with
in the different countries. In terms of policy, tteem ‘forced marriage’ as such does have
any explicit legal content; it is not a legal tethThus it can denote a number of things in so-
cial reality. But the legal initiatives undertakenabandoned do not emerge in a vacuum; they
are often preceded by both political and more gdrsacietal debates. Before legal action is
undertaken, the object of that action is oftenrdefias problematic.

This chapter discusses the ways in which forcediage is perceived and defined in public
(mostly media) discussions on the topic. The céquastion to be addressed is: What are the
definitions given to forced marriage in debatesBelgium, France, Germany, the United
Kingdom and Switzerland? Each paragraph focuses @yuntry and tries to shed light on the
discussants and the general themes that forcedageaiis connected to. This chapter is based
on the same materials as Chapter 4; scientificlastion public debates on forced marriage
form the point of departure. Additionally, newspapéticles are used. It needs to be stressed
that the result is the impression gained by thearehers based on the materials, but not a full
or comprehensive representation of all debatespaimrits of view. These discussions and de-
bates will be further elaborated on in Chapter 4.

l. Belgium: Forced marriage as a marriage of conven&en

Forced marriage has been the topic of some puldicugsion in the media and in politics
since the end of the 1990s. The participants isdliscussions are mainly politicians, often
from the socialist party SPA, and highly educatedramts such as Mimount Bousakla, also a
politician from the SPA, and the psychologist SulBalli. Frank Caestecker argues that mar-
riage migration often stands as a synonym for laothnged and forced marriages in debates
on the subject in Belgium. Such debates impliagume that marriage migration is always a
case of men in the migrant community coercing onimaating their daughters to marry
someone thereby denying (for example) the possiltiat men could also be forced into mar-
riage and that women could also be the party esiegforce?”

What is striking about the Belgian way of percejviiorced marriage is that it is often linked

to marriage migration and especially to marriagesanvenience, i.e. marriages that take
place in order to obtain a residency permit forgaeh. As Belgian policy on forced marriages

has mainly focused on migration it is justifiedgay that in both the public discussions and
policy on the topic, forced marriage is definechanigration problem.

Considering that forced marriages and marriagesoafenience are often mentioned in the
same sentence, there seems to be a strong linledetthhe two in the minds of those who
speak publically on the issue. A clear indicatierthie policy of establishing administrative
units Cel schijnhuwelijk to tackle the problem at Registry Officdmifgerlijke standl since

these units aim to tackle both forced marriagesraadiages of convenience. The definition
of forced marriage as connected to marriage of eni@nce is not accepted by everyone.
Some participants in public discussions, most r&atay the psychologist Sultan Balli, herself

2L CoE (2005), p. 7.
22 Caestecker (2005), p. 86.



Chapter 1: Definitions of forced marriage 7

of Turkish origin, have criticised the merger ofded and arranged marriages and marriages
of convenience and the tendency to tackle the probtith migration measurés.

Some politicians who argue for the criminalisatfoof forced marriage stress the human
rights dimension of the problem because forced ianges are seen to represent a breach of the
human rights of the persons forced. Generally fbrogarriages are, however, looked at
through the lens of migration. Thereby, the groigpgeted in the definition are migrants, most
notably Turkish and Moroccan ones. Marriage migratpractised by so-called mail-order
brides who come to Belgium to marry a native Belgi@mr example, is not mentioned when
the issue of marriage migration is discusSely leaving marriage migration by other groups
than Moroccan and Turkish migrants out of the debbbth marriage migration and forced
marriages are implicitly defined as problems othevo migrant groups.

Since the entire phenomenon of marriage migratamdenerally been problematised it would
seem logical not to make a distinction betweennged and forced marriages considering
both are practiced by migrants and both involve game kind of migration movement. But
politicians such as the Minister of Justice Lawr&dnkelinx from the socialist party PS have
stressed in public that the criminalisation of &anarriages is not meant to tackle arranged
marriages which are not inherently problemétithis seems to indicate that marriage migra-
tion is not seen as problematic in the case ofngad marriages even though some Belgian
politicians always regard marriage migration ag@bfem. In Belgian discussions on forced
marriage, the central topic appears to be the ptere of marriage migration which is con-
nected to the broader framework of migration.

Il. France: Forced marriage as a threat to laicité

In France, forced marriage is perceived as a geddpgroblem that affects young girls. The
culture and especially the religion of migrants jpeeceived to be the cause of the problem. In
order to understand debates on forced marriagee $@awkground knowledge on the notion of
laicité is necessary since this concept plays such anrtemgaole in many discussions with
regard to Muslim migrants, such as those on fornadiages. The concept laficité is a typi-
cally French term that is difficult, if not impob$e, to translate. It comes down to a strict
separation between church and state which meanshiénahurch is not allowed to exercise
political power and the state abstains from the afseligious power. For the individual citi-
zen, thecitoyen this means that religious expression belongéeoptivate sphere and not in
the public domaii! The importance and meaning of the notionaidité is illustrated by the
commotion triggered by girls and women wearing ik teeschool, a practice that is perceived
to be religious and that the government wants tbido According to Olivier Roy, there is a
tension between the notion laficité and all religion and especially with Islam and Mus.

He suggests that this special antipathy has to itlg wmongst others, the connection postu-
lated between migrants, Islam and pro-Palestiniah anti-Israel attitudes among migrants
and with the association of Islam with dangerouslamentalism. Islam is seen as a threat to
the laicité, and it is associated with migrants and their austin general, also those customs

De Standaard, 5 June 2004, Importhuwelijken bdijkee® de integratie van migranten; De Standa&d,
July 2006, Bang voor de zomervakantie.

This report employs the terms “criminalisationida“to criminalise” because these are logicallyiist
from the term criminal law and because this teri@gy is often used in British legal texts which ahe
only legal texts used as a source that are origimaEnglish.

%5 Caestecker (2005), p. 85-98.

% De Standaard, 10 March 2006, Voortaan twee jelavanr gedwongen huwelijken?

27 Gunn (2004).
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8 Chapter 1: Definitions of forced marriage

that do not necessarily have anything to do witigian.?® This is also the framework within
which the French definitions of forced marriage bast be understood; forced marriages are
seen as a Muslim migrant custom and this way theynzore or less identified with Islam
which is seen as a threatl#icité. Whereas the notion ddicité really only means the expul-
sion of religion from public life, in debates orals1 and customs that are assumed to be Is-
lamic laicité becomes a concept that exists in tension withuredtother than the French.

The Rapport de la commission de la nationaliich presented the findings b commis-
sion de la nationalitén 1988, stated that Muslims must respect thelaequinciples of the
Republic and that their cultural practices and sdeach as polygamy, inequality between men
and women and arranged marriages were incompatithe French value$’ This way, the
different social phenomena deemed undesirable tlarperspective of the state came to be
defined as cultural. This definition is also prdsearthe way the government perceives forced
marriages. That forced are é)roblematized as arallguestion is illustrated by how thaut
Conseil A I'integration HCI,* defines these. The HCI defines a forced marriagene where
the spouse is usually a man who is older and chbgethe family because of his religion,
family or ethnic backgrountf. Many politicians see forced marriages as a chgéidior the
Republic and its principle&.

Since about 2002, the issue of forced marriagebbas a topic of public attention in France.
This topic is discussed by government officialseliectuals and NGOs who defend women'’s
rights. The visibility that the issue has gainedhbio the press and in policy defines forced
marriages as an issue that pertains to young ntigies, mainly from African migrant com-
munities. The HCI says that forced marriage coregawung girls, from 10 to 12 years on-
wards from migrant communities such as those froati Bhd Mauritania, Senegal and North-
Africa in generaf® The term ‘concerns’ means here that this grougirts are defined as vic-
tims of forced marriage and forced marriage is rafiin relation to the victims. Clearly,
forced marriage is perceived as a gender issueiasaid to affect only girls. This group has
also been the focus of French policy (See Chapter Qetails).

II. Germany: Forced marriage as a breach of human sgirid a cultural problem

In Germany, the participants in the public debate$orced marriage are intellectuals (such as
philosophers), politicians and women'’s rights adtes with a Turkish background. In these
debates, forced marriage has often been defineahsai rights question. Heiner Bielefeldt
and Petra Folmar-Otto, both philosophers and domiiimaintellectual debates on multicultural
society, as well as the Berlin NG@patyafor migrant women stress that forced marriage is a
breach of human rights. In addition to human rigfdeced marriage is also debated within the
broader framework of domestic violence, especialgovernmental bodies. This is apparent
in the work of the NGOs and government organizatithrat deal with forced marriages. The

2 Roy (2006), p. 7-19.

29 Long (1988). Part I, p. 24 / Part II, p. 87. Tdmmmission was established in order to think alaopossible

reform of the nationality laws.

Translation: The High Council for Integrationjstlis a government body that deals with migratiod ani-

grants.

31 Haut Conseil A I'integration (2003), p. 63-64.

82 Le Figaro, 3 October 2003, La barbarie dans jgulRkque, Répudiations, mutilations, mariages feréé®
Figaro, 2 October 2003, Polygamie, mariages foregsision: un défi pour la République; Le Figatd,
December 2005, Nouvelle dénonciation de la polygamhere Chantal Brunel, a member of the parlia-
ment for the UPM, said: “La polygamie est pour ¢'é¢pe un mariage forcé, donc une violence incontest-

. able” (Polygamy is a forced marriage for the brigied therefore unquestionably an act of violence).

Op cit.
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same organizations provide information, advice assistance for both problems: domestic
violence and forced marriag&sThere is no explicit reference to gender or agiefvictims.

There is also a clear cultural dimension to disoumsson forced marriage. Forced marriage is
perceived as an unwanted element in “the” cultdinmigrants® It is then seen predominantly
as a problem for the integration of migrants in dlogiety, where integration is at least par-
tially a cultural process and entails migrants ileg\his part of their culture behind. The cul-
tural dimension concerns first and foremost theramits. In German debates on multicultural-
ism andLeitkultur, there is a tension between promoting multiplicfycultures (multicultur-
alism) and defining a cultural hierarchy where somoéion of German culture is at the top
(Leitkultur). In this regard, forced marriage is seen as mmllissue’® This gives the impres-
sion that forced marriage might be a cultural pecagtsuch as veiling, but in the sources used
for this report there is no one in Germany or i@ tther countries studied who would claim
that forcing someone to marry is an acceptableu@lltpractice. In contrast to the general
condemnation of forced marriages, there are, thermembers of migrant communities who
see forcing someone to marry as a cultural right.

The distinction between forced and arranged magsdms been explicitly tackled by some of
the participants in public discussions on the tofin the one hand, there are women'’s rights
advocates, such as Necla Kelec, who define bot#inaitar expressions of a patriarchal men-
tality and the same social system. On the othed haany people engaged in the debate, such
as Gaby Strassburger, a professor of social wordse/iesearch focuses on migration issues,
argue for a strict division between the two, whareanged marriages are not necessarily a
problem?®” All in all, there is a tension and overlap betwelefining forced marriage as a hu-
man rights question, a domestic violence issue cultural matter. Even though these three
definitions do not exclude each other, they exist tense relation to one another because em-
phasizing the importance of universal human rigjues against cultural specificity and the
definition of forced marriage as a cultural matter.

V. United Kingdom: Forced marriage as a complex preeti

Politicians and representatives of NGOs participaggublic discussions on forced marriage in
the United Kingdom. Women'’s rights organizationweéhdoeen very influential but also or-
ganizations of the Asian community or Muslims imgeral have participated in debates on the
issue. Considering that many (South) Asian migramésMuslim, there is some overlap be-
tween these organizations. Out of all the countrighe sample, it seems the United Kingdom
is the only one where there is a more general staeding of the complexity of forced mar-
riage in the public sphere. Forced marriage is s&ea practice rather than as a single event.
In the other countries, the complexity is also erésn the diverse perspectives on forced mar-
riage but there is no single perspective attempbngombine these diverse ideas. Hoeced
Marriage Unit, the special joinForeign and Commonwealth OfficECO andHome Office
unit established to tackle the problem effectiveiyply defines a forced marriage as “a mar-
riage conducted without the valid consent of onéath parties, where duress is a facf8r”.
This is a very gender and ethnically neutral undexding of the issue.

Additionally, in British conceptualisation of thesue, forced marriage often has some kind of
overseas dimensioas it frequently includes an outward movement ssisiate bordefS.In

34
35
36

Nationaler Integrationsplan (2008), p. 166.

Culture seems to be perceived in singular hetdeagrone that only touches migrants.
See Carle (2007) and Chapter 4 for a furthercektlon on this discussion.

37 Bielefeldt/Folmar-Otto (2007), p. 15-16.

% FCO and Home Office (2006), p. 1.

%9 FCO (2000a).
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principle, the term ‘overseas’ stands for any kafdoreign country, but within the specific
context of the United Kingdom this term seems ferrt the countries of the Commonwealth.
This is probably due to the fact that the majooitynigrants come from Commonwealth coun-
tries so that in cases of forced marriage thesatdes are involved. The inclusion of this
outward travel is exceptional compared to the otlwemtries in the study, most of which per-
ceive forced marriage as a migration issue. Inglsm these countries emphasise maintaining
the state border; the discussion is mostly on iilgitmmigration. But according to the FC®,
forced marriages require policy outside of the oral context. This exceptional attention to
the overseas dimension is possibly due to the @ilpast of the United Kingdom. Firstly, the
administrative structures within the Commonweaéttilitate the establishment of an overseas
dimension in policy because these structures améasiin the different countries. Secondly,
the Commonwealth countries share the same legimy<$nglish law. How this fact facili-
tates overseas policy is demonstrated in the rexgs® of Humayra Abedin, referred to in the
Introduction, who was able to return to London raéteHigh Court injunction against her par-
ents ordering that Abedin could not be removed ftom United Kingdom against her will.
The injunction was taken into consideration by il court in Bangladesh. Thirdly, both
British national identity and foreign policy areseal on an active involvement outside the
country. Whereas recently popular notions of Ehgless stress the locality of nationalism,
the more common notion of Britishness is built ae#& Britain as a global force committed to
civilizing the rest of the worl8?

The British focus on the overseas dimension meaaisforced marriages have become con-
nected to migrants in political discussions andspaper reporting. The focus on migrants has
led to a tendency to perceive forced marriage @dtaral matter. Especially some politicians,
most notably the Home Secretary at the time, DBUiohkett, have defined forced marriage as
a problem that is caused by the lack of Britistuealamong migrant§.Here the idea is that
forced marriage will disappear as migrants becoraeermtegrated into British society.

Women'’s organizations which have been influentiadébates around forced marriage such as
Southall Black Sister6SBS) have suggested a more gendered understaoidithg problem
than simply focusing on migration and culture. Hama Siddiqui, the most famous representa-
tive of SBS, has argued for perceiving forced nageias part of a larger problem which is the
existence of patriarchal social systems that everyshould take a stand agaitisRahila
Gupta, a famous writer and commentator on the ssefiéorced and arranged marriages, says
that both arranged and forced marriages are base¢deosame kind of patriarchal logic and
are brought forth by the same social strucf@feven though such a social structure is proba-
bly associated by most people with migrant commesithis is not a case of simply equating
forced marriages with “the other culture”. This dered understanding of forced marriages is
different from the culturalisation of the phenomermecause here the focus lies on the work-
ings of power through gender and not simply on soaitural groups having certain customs.
The existence of forced marriages is, then, nota@xgd as part of a certain culture. But the
fact remains that due to the complexity of the graittis difficult to distinguish between ar-
ranged and forced marriages. This is why thesestera used by women’s rights organiza-
tions almost as synonymes.

40 FCO (2000a).

“l " BBC News, 17 Dec. 2008. Freed doctor forced imésriage.

42 MacPhee/Poddar (2007).

3 Razack (2004), p. 154.

* Siddiqui (2005).

4% The Guardian, 3 Oct. 2003, A veil drawn over argtimes: The focus on ‘*honour killing’ as a spgcase
outside the boundaries of domestic violence risksnoting a racist agenda.
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Representatives of the Asian community and Musligapizations have actively emphasised
that forced marriages are not part of their cultarereligion and that Islam is very much
against such practic88This latter view point is shared partly by the amay of journalists
and politicians talking about the issue as thegsstrthe difference between arranged and
forced marriages where arranged marriages areitariage cultural practice and forced mar-
riages the problent! So there is a tension between defining forced mgeras a symptom of

a larger problem, i.e. the gendered vision of womdghts organizations, and as an anomaly,
the idea that forced marriages are the exceptionnah accepted nor condoned. This tension
should be seen within the context of a more geiselanti-Muslim feeling in the United
Kingdom.

More recently, there has been a shift away fronmdej forced marriage as a cultural or mi-
grant issue to seeing it as part of a broader spaadf domestic violence. Especially women’s
organizations have argued for this perspective umdreating forced marriage separately
from domestic violence would result in culturaligithis practice whereas many families, also
non-migrant, suffer from violence and all violericethe domestic sphere should be tackled
equally. Rahila Gupta, from the SBS, even arguasttieating honour killings or forced mar-
riage separately from domestic violence will ontpipote a racist agenda where these prac-
tices are used to discredit migrafft®ritish definitions of forced marriage are chaeaisted

by their diversity and by the recognition that issgue is very complex.

V. Switzerland: Forced marriage as a legal problem

All'in all, most public statements on forced magga in Switzerland have been made either by
politicians in parliament or with reference to fickl proceedings on the subject (see Chapters
2 and 4 for further discussion on the subject).iAgfathis background it is easy to understand
that forced marriage is first and foremost defirrsda legal problem in discussions in the
Swiss context. Because politicians are so promiimetitese discussions, it is logical that they
would focus on how the government can tackle tlublpm. Legal measures are a common
way for politicians of dealing with problematic ies. Somewhat similar to France, where
forced marriage is regarded as a challenge tostisteace of the Republic, many Swiss dis-
cussions on the subject perceive forced marriages jgroblem for government intervention
and focus more specifically on what shape tharetetion should take. Especially legal ex-
perts have argued that law is not the way becdwes@roblem lies in identifying the victims,
not in tackling the issue in publfé This perception of forced marriage sees it axees@rac-
tice. One might see a parallel here with how doimasblence is often perceived, as some-
thing that takes place behind closed doors andtikmown to others.

Having said that, legal discussions do not takeepia a social vacuum. Before the govern-
ment can interfere in the lives of citizens, thgeobof intervention is first defined as a prob-
lem. Within the Swiss context this happens throwgh problem definitions that are connected
to each other. Firstly, forced marriage is peragigéas a violation of human rightsuch as

the right to self-determination and the equalitjween men and women. Karin Keller-Sutter,
Justizchefin says that a forced marriage goes against hungatsrsuch as the right to free-

4 The Guardian, 4 April 1996, A marriage made iii; Fighe Independent, 23 July 1998, Letter: Islammiar-
riage; The Guardian, 5 Aug. 1999, Focus on forcedmarriages.

47 The Independent, 4 Nov. 1996, She thought it jwsisa holiday; The Independent, 23 July 1998; IFiuke-
pendent, 25 March 2005, Our complacency has ledrtzities; The Guardian Unlimited, 16 March 2006,
Syal launches forced marriages campaign.

8 The Guardian, 3 Oct. 2003.

49 Neue Ziircher Zeitung, 25 Sept. 2005, Zwangsheiraind mit Gesetzen nicht zu verhindern.
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dom and self-determination as well the equalityMeein men and womef.Secondly, forced
marriage is also seen as a cultural problem. Hfikaster, one of the most outspoken propo-
nents of explicit criminalisation, argues that fdcmarriage goes against our Western val-
ues>! This means that forced marriage is a “Non-Westprattice, despite the fact that it ac-
tually takes place in Western countries. Jacquéliméault, president of the French-speaking
NGO Surgir stresses that forced marriage is not somethingahiy takes place in Muslim
families; it is not a religious issue but a culiyseactice®® Thibault refers here to the fact that
forced marriages also take place among migranta foymer Yugoslavia and the former So-
viet republics.

In public debates in Switzerland, the dimensioge&ider does not seem to be very prominent.
Among the NGOs on the other hand, most notablyL thesanne-based French-speakihg-

gir, the issue of forced marriage is embedded withimoader framework of culturally-based
violence against women, such as stoning which ésl @ a punishment for women’s sexual
infidelity in some Islamic countries or female cinacision, referred to as female genital muti-
lation (FGM) by the organizatio.In Switzerland, forced marriage is perceived asoblem
that stems from the culture of migrants and thatdseto be tackled by means of legal inter-
vention.

Conclusion: A problem of definition

Even though most people seem to have an intuitiga dof what a forced marriage is, defining
it in a meaningful way is difficult. The differenbuntries in this study have different, overlap-
ping ways of perceiving the problem. The conceptaek of clarity in distinguishing forced
marriage from other marriages and phenomena, ssichigration, is most distinct in the case
of Belgium, but also clearly an issue in all theucies where the distinction between ar-
ranged and forced marriages is discussed. Condbptiigs possible to distinguish migration
from forced marriages, but the discussions on lsotbjects are interwoven with each other.
Such lack of clarity can mean that discussions sbaeed marriage are really discussions
about something else; the multicultural societygnation or gender relations. And since a link
is often made with certain migrants, such as Tarkisd Moroccan ones, and never with mar-
riage practices of the majority population, it sedikely that forced marriage is partly debated
as a way of problematising the position of migraitse definition of forced marriage as a mi-
grant issue somewhat overlaps the different waysoahecting forced marriage to culture, a
tendency which is present in all the countries.sTi@ndency is potentially problematic be-
cause forced marriage is equated with culturaltipes such as veiling even though, as far as
the materials for this study go, it is not an atedppractice anywhere. The following chapters
will demonstrate how these slightly different wapfsperceiving forced marriage can also be
seen as resulting in different policies, numbei$ @gbates on the subject.

%0 Tagblatt, 26 May 2006, Das hat Signalwirkung.

®L  Blocher, Asylpolitik auf der harten Linie. NeuérZher Zeitung, 8 March 2005.

%2 Tagblatt, 7 Dec. 2006, Die Spitze eines Eisbergs.

3 http://www.surgir.ch/us/fondation_surgir/ (11 D@O08), Female genital mutilation is also oftefened to
as female circumcision, a term which is commonkduim scientific texts on the subject.
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Chapter Two

L EGISLATION AND POLICY ON FORCED MARRIAGES

This section focuses on national legislation anticpoon forced marriages. The issue of

forced marriage has not only engendered considelillic attention in the countries studied,
but has also challenged politicians and law maké€ng aim of this chapter is to give the

broadest possible and most up to date overviewegsdlldevelopments in Belgium, Germany,
Switzerland, France and the United Kingdom as waelthe context of these developments in
the individual countries. Therefore not only wilkt different legal solutions be described, but
their background and other influences will alsocoenpared. In addition the legal measures
applied in these five countries will be comparedtHe respective recommendations of the
Council of Europe (CoE) in its 2005 stutfy.

Based on legal and scientific documents the folhgwiuestions will be answered for each
country and a comparison drawn at the end of thgtei.

- Which main legal approach has been chosen? Wltlageitarget group? What is the character
of the legal instruments: preventive, protectivesanctioning?

- Which definition forms the basis for the crimiaW approach or the civil law approach? In
which way is the difference between forced marsageranged marriages and marriages of
convenience relevant?

- Is there any correlation between the approaches/ih criminal and migration law? Which
arguments have been used in favour or against [goplosals? Especially for civil law the
question will be how the problems regarding thedbarof proof are solved: Who can initiate
or oppose proceedings?

- Where information regarding theplementation of these in part very recent lawstex
what are the experiences that have been made authHagal provisions?

- What is the influence of other countries on liegisn and policy? With regard to migration
law it will be asked if and how the European Direeton family reunification — which also
deals with the issue of forced marriages — has eplemented?

- Which parties of interest play a central roleéhia process of legal developments? What is the
influence of private or non-governmental organizasi?

International treaties also affect the status afdd marriage. However, international law will
not be part of this study, with the exception o€ aemark. Following the 2005 report of the
Council of Europe, all its member states haveieatiat least two international agreements that
are relevant for tackling forced marriages, andtadl countries in this study are members of
the Council. The authors of the report argue thatfact that so many countries have ratified
relevant agreements shows that it has become a oonstandpoint in the countries of the
Council to disapprove of force with regard to mage>® Despite this confidence expressed by
the Council, it has been observed tiné¢rnational conventions have a limited effectiesst’

*  CoE (2005), p. 58.

% The Directive has entered into force on 3 Oc@®@ouncil Directive 2003/86/EC of 22 Sept. 2003ioe
right to family reunification, O.J. 2003, L 251/923 Oct. 2003.

CoE (2005), p. 35. “Absence of coercion to mamy respect for marital capacity have thus becamthé
majority of these countries — notably by virtuetbéir commitment to the principles of internatiot
struments for the protection of human rights anlmental freedoms — the primary values and aiferi
assessing individuals’ behaviour in family relasbips.” International civil law or bilateral agreents

56
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l. Belgium: The criminalisation and migration law apgich

The nature of Belgian legislation and policy istlyapreventive (civil law), but mainly sanc-
tioning (civil, criminal and migration law). Belgigpolicy targets immigrants. The background
is the continuing family immigration which has itsots in the recruitment of workers in the
1950s/1960s especially from Turkey and Morocco a@sd in family reunification within the
framework of freedom of movement for immigrantsnfr@pain and Italy. However, current
migration measures pertain to migrants from outi@eEU. This also holds for (civil) legisla-
tion on marriages of convenience which has beecuds®d as a measure to combat forced
marriages.

Criminal law

Forced marriage was not recognised as a specifena# in Belgian criminal law before

2007°® However, with the Belgian law of 25 April 2067 a separate article was introduced
which now makes forcing someone to marry punishabie/ person who uses violence or
threats to force another person into marriage &l punished with imprisonment of one
month up to two years or a fine of up to 500 Euiidse attempt to force a person into mar-
riage 6césm also be punished by imprisonment of }4% d@ to one year or a fine of 50 to 250
Euros:

Civil law

Belgian civil law contains both measures with relgtr the situation before a marriage has
been established and to marriages already condracee pre-marriage as well as post-
marriage measures. In order to marry in Belgiumees@n must have reached the age of 18
years™ However, exemptions are possible: In a speciatqufore in the youth court, where
the consent of the parents has to be recordeditiienum age requirement may be reduced if
there are ‘serious reasons’ for doing so. If pareatuse to give their consent or fail to appear
or if they are not capable of indicating a viewe tourt may nonetheless authorise the mar-
riage if it considers the refusal to be unreasa@@bThe Marriage of Convenience Act of 4
May 1999 forces civil authorities to notify the pialprosecution if there is doubt about con-
tent or purpose of marria§&This law has been criticised because some thiakittviolates
the freedom to marry. Foblets however argues fhidiei registrar uses the provisions of the
Act properly, it can be a means of preventing fdroearriage$? As a post-marriage instru-
ment Belgian law contains the principle that a mage contracted by a person who lacks
marital capacity is voi@® But with regard to forced marriages, reverentarfof one’s father
and mother was not, originally, in itself regardedsufficient grounds for annulméftThis
changed in 2007. According to the Belgian law ofA3®il 2007 a forced marriage can be an-
nulled if it was not entered into of free will byt spouses or if it was contracted under the

were not included in the current study. See thentef CoE for information on the agreements ratfper
country.

> Rude-Antoine (2005), p. 2.

8 CoE (2005), p. 71.

®  Loiinsérant un article 391sexies dans le Codmpét modifiant certaines dispositions du Codd eiv vue

d’incriminer et d’élargir les moyens d’annuler larage forcé, Moniteur Belge, 15 July 2007, p. 3265

Art. 391sexies Loi pénale. There is no informatidbout cases available.

61 Art. 144 of the Belgian Civil Code.

2 CoE (2005), p. 68.

8 At the same time a specific reason for the aneninof marriages of convenience was introduced, Art
146bis of the Belgian Civil Code.

& Cf. CoE (2005), p. 50.

€ Art. 502 of the Belgian Civil Code.

% CoE (2005), p. 40.
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influence of violence or thre&f.Proceedings can be initiated through an applindiipone of
the twospouses or by the public prosecution serffice.

Migration law

The rules for marriage migration in migration laavke been made stricter, especially by the
rules of 2006 which pose the following additioneduirements for family forming migration
of third-country nationals legally residing in Belgh: a minimum age for spouses of 18-21
years, a minimum income and health insurance asasel waiting period of up to two years.
Exceptions are possibfé.The control period was extended to three yeary, then can the
parties receive a final residence perfhiadditionally, the possibilities for official comaints
about the procedure have been limited further. $tiister policy on marriage migration has a
double aim: to prevent rights of residence on th&dof both forced marriages and marriages
of conveniencé! This restriction does not concern family reunifica with Belgians even
though the majority of the cases of family reurafion involve Belgian nationals. As a result
of the liberalisation of Belgian nationality lawQ®'? of family migration cases now involve
reunification with Belgians. According to the sdled assimilation principle, these family
members are treated as EU citizens based on theigie of equal treatment. This principle

is still valid with one exception which was estabkd in 2007 when the rules were made
stricter as extra economic requirements were ined’> The aim was to prevent certain
family members from claiming social benefits durthgir stay.

The restrictions for third-country nationals (andidgdans) were introduced by making use of
the possibilities created by the Family ReunificatDirective. The Directive contains several
so-called may-clauses such as the age limit ofedksyfor spouses or waiting periods. These
clauses are not mandatory because they were imteddwith regard to the specific national
situation of other countries during the negotiagian the Directive. Nevertheless, Belgium
implemented these clauses. In that respect thene iisdirect influence of other countries such
as the Netherlands, Austria or Germany. Also, tigeiments given for these measures (inte-
gration, restriction of family forming migration, arriages of convenience and forced mar-
riages) resemble those of neighbouring counffie3o far, information is not yet available

7 Art. 146ter of the Belgian Civil Code.

% CoE (2005), p. 68. There is no information abmses available.

8 Third-country nationals are citizens of other mies than EU member states. Cf. the Implemerntatict
on the Family Reunification Directive of 15 SepD0B. The effects of the Directive in Belgium werat n
merely restrictive. For example, the implementatidmhe Directive resulted in the abolishment & tiro-
hibition of family reunification ‘en cascadevdrbod van cascadle’'Verbod van cascade’ is a Flemish term
for the Belgian rule which means that persons viieoriselves have immigrated to Belgium as part of fam
ily reunification do not have the right to have nimrs of their family immigrate to Belgium as pafrfam-
ily reunification.

" Heyse et. al. (2007), p. 24.

L Yalcin et. al. (2006), p. 18-20.

2 For instance, 31, 342 applications for familynification were filed between May 2005 and May 2008
these, 27, 738 were from Belgians and EU citizand, 6,520 were reunifications to third-country oaéls.
Cf. the Minister’s reply, cited in Vanheule (200#jerein footnote 14.

3 Since 1980 Belgian law (cf. Art. 40 (6) of theWrof 15 Dec. 1980) has made distinctions with rdgar

the right to family reunification between third-ctry nationals legally residing in Belgium on theechand

and Belgians and EU citizens on the other.

The implementation of the Freedom of MovemeneBtive 2004/38/EG of 25 April 2007 came into effect

on 1 June 2007; Parl. St. Kamer, 2006-07, No. 55481, p. 44.

The sponsor must now prove in the same way ad-tiountry nationals for the reunification of faynil

members in the ascending line (parents, grand)read well as for disabled children that he hatahble,

regular and sufficient income and adequate heafthrance, cf. Walter, Reverse Discrimination anchifa

Reunification, pp. 21 f.

8 Cf. Heyse et. al. (2007), pp. 20 f.
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with regard to the implementation of the 2007 latvaducing a specific offence and the pos-
sibility for annulment in case of forced marriage.

Il. France: The step-by-step approach in civil and miigm law

The issue of forced marriage is the subject of widbate in France. Both the debates and
policies target migrants. This can best be undedsin the light of the French history of im-
migration from the former North African coloniesl{#&ria, Morocco), alongside immigration
from predominantly European countries of recruittngnce the 1950s and 1960s. Migrants
are also central to defining forced marriages ablpmatic (see Chapter 1). In addition, young
girls, mainly of African origin, are defined as pesific target group of the policy. Over the
last few years the French civil law has been chdngeémerous times in order to prevent
forced marriages and to protect the affected iddials. France has also gradually tightened its
migration laws, partially in order to combat forcewrriages. This legislation and policy are
mainly restrictive of nature.

Criminal law

There is no specific offence of ‘forced marriage’the Code Pénal(the French Criminal
Code) which means that the act of forcing someomaarry is not criminalised as such. Rape
and other violent offences that may go togethen Watced marriages are of course illegal. For
example, the spouse can be prosecuted for rageeqgrarents for complicity to rape or other
possible offence§

Civil law

Until 2005, the (old) Art. 144€0de Civilof 1803 fixed the minimum age for marriage at 18
years for men and 15 years for women. This sitnatvas criticised as being discriminatory
and was accompanied by calls to raise the legalbgearriage for women to 18 years as a
pre-marriage measure to prevent forced marriagesCode Civilwas amended by the Senate
with the law of 4 April 2008’ in order to combat forced marriages and violencenarital re-
lationships. The hope was that raising the mininaga would grant greater liberty to young
women who could find themselves forced to marry sone chosen by their parents. How-
ever, no changes have been made to the possifilydispensation (Art. 148 CC) that can be
obtained for persons under 18, and minors wistonmarry must have the consent of their fa-
ther and mothef? Young men and women can still marry if their pasempprove of it. This
situation can be problematic with regard to foroatriages if the parents are the ones forcing
the children to marry.

Some pre-marriage measures have extra-territartgdes Before a marriage can take place in
France, it requires the submission of public ncdifion by the registrarpgblication des
ban3.2° This notification should be obtained at the Frenohsulate in the country of origin
and it serves to declare that the partner(s) dosvatl to marry. Such notification was also
necessary prior to 2003 for a foreign marriageake tplace, but since 20080f Sarkozy ) the
registrar must first interview the future spousesless such an interview is impossible or
deemed unnecessaryWhilst the law was introduced primarily to stopmeges of conven-
ience, this provision can also be used to detdotced marriage. After the legislative reform

" Art 121-7 Code pénal and Art 222-24 11x Code pésamended by the Law of 4 April 2006. For the di
cussion see Clark/Richards (2008), p. 505; CoEXRQq 84.

8 Loi no 2006-399 of 4 April 2006.

9 CoE (2005), p. 84; with more information Clark¢Rards (2008), pp. 507 f.

8 Art 63 (1) Code civil.

8 Loino 2003-1119 of 26 November 2003; Art 63 (2)de civil.
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of November 200% (Loi Sarkozy Il)the interview must take place in the case of minor
spouses without the presence of the person’s artemal guardian or future spodédf a
marriage of convenience is suspected, the registmarsuspend the marriage and engage the
public prosecutofprocureur de la Républigdavho can oppose the marriafe-e or she is
able to institute proceedings to have the marrdgdared null and void. Obviously, in such
cases the notification is not issued. In orderrevent families from circumventing this obli-
gation by having the marriage celebrated abroadualition will also be a prerequisite for its
transcription. If the diplomatic or consular agehtairged with transcribing the foreign mar-
riage certificate onto the French register considkat there are serious indications that the
margi?ge could incur annulment, they have to inftineprocureurand suspend the transcrip-
tion.

With regard to protective post-marriage measures po the 2006 legislative reform, thei
Sarkozy 1] a marriage, which is legally considered a comtremuld only be annulled if there
was a vitiated consent with regard to marriageack bof free consent when it was first con-
ducted or a mistake. If there was no violenceglieit force involved, the French courts
could not act because the fear of one’s parentswabaccepted as a reason for nullity: ‘rever-
ential fear’ crainte révérencielle envers un ascendsititwas specifically excluded as a
ground of annulment in the general French law oftaet. The law of 4 April 200@ltered
this situation so that the exercise of constramttite spouses or on one of them, including
‘reverential fear’ for example towards a parenbtrer relative, now constitutes grounds for
the annulment of a marriage (Art. 180 CC). As Clankl Richards remark:

“this amendment has a wider impact as referentieigacondition is now found in provisions

providing for the interviewing of future spouses]| Registrars and diplomatic or consular

agents should now look, not only for signs of latkconsent, but also whether consent is

given freely.®’
As a consequence of this, it is now explicitly poad that not only the victim but also the
procureur may bring an application for annulment where cah$®s not been given freely
(not only in cases of absence of consent). In suidithere used to be a problem with regard
to the time limit for the annulment: the applicatiovas no longer admissible whenever there
had been continuous cohabitation for six monthsiftbe moment when the spouse acquired
his or her full freedom or discovered the mistakiee reform increased the length of the time
period to five years from the date of marri&ge.

Protective measures for minors

Further protective measures for minors are asvalidf the health, security or morality of a
non-emancipated minor is in danger, measuresssistance éducativean be ordered by the
juge des enfantdHe or she has extensive powers and can act aedoest of one of the par-

8 Loi no 2006-1376 of 14 November 2006.

8 Circular of the Minister of Justice relating feetfight against fictitious and arranged marriage& May
2005, CIV/09/05.

Which has the effect of prohibiting the registfizmm celebrating the marriage for a certain pebdime.
More details about this procedure in Clark/Richg&808), p. 509-511.

Most requests for the intervention of the prooureome from the French posts in Morocco and Turkey
Most cases concerned marriages of conveniencerbund 20 cases per year involved suspicions oétbr
marriage. Quoted with additional information by RI®ichards (2008), p. 522-523.

This means cases of forced marriage, where anbtienal pressure is exercised by the parentsppssed
to physical violence, but the victims do not dappase them and it is this pressure which vitiaesdon-
sent; see Clark/Richards (2008), p. 520.

8 Clark/Richards (2008), p. 520.

8  Ferrand (2006), p. 1318.
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ents, the minors themselves or grecureut In the case of a suspected forced marriage, he or
she can remove children from their parents whosaspected of forcing their child to marry
and place them in care. The judge may also orgephibition againts travelling abroauh{
terdiction de sortie du territoife A person travelling abroad who is afraid of beongy the
victim of a forced marriage can alert customs arakid Border Police to his or her fears. The
police have a duty to assist any nationals whe stedt they do not wish to leave French terri-
tory and must protect citizens who believe they bd the victim of a crime. A practical and
legal guide for French women who are travellingoablralso exists and covers the question of
marriage and provides advice on what to do if a aorsuspects she will be the victim of a
forced marriagé?

Migration law

Family reunification — as one of the predominarthpdor immigration — has also been influ-
enced by the recent changes in French migratiooypdince Sarkozy’s notorious statements
on the necessity of limiting immigration in 2002step-by-step turnaround in migration policy
was set in process. Whereas France had, accoaiBgrkozy, been accustomed to ‘undergo
migration’ (mmigration subig the time was now ripe for a policy of ‘chosergnaiion’ jm-
migration choisi¢ by which he meant a restrictive immigration pgliehere France now for
example chooses mainly to allow highly educatedramits into the countryf. This tendency
to choose profitable migrants and exclude non-table ones means that an economic logic is
overlapping the right-based logic of family reuadiion. This turnaround in French policy
was expressed for the first time in the so-calletdSarkozy lof 26 November 2003, where
limitations on getting married were introduced ndl@r to prevent marriages of convenience.
TheLoi Sarkozy Ilof 20062 which followed, restricted access to permaneritesge permits
for family members of third-country nationals angbsgses in binational marriages for the
same reason. Furthermore, the permit is tied tengawndergone “intégration républicaine”,
i.e. having acquired knowledge of the French lagguand the principles of the French Re-
public in Francé? It applies to spouses of third-country nationald &rench nationals. In ad-
dition, an age limit for spouseax 18 years has been introduced replacing a situatinere
there was no age limit in family reunificati®hThe next step, the so-callédi Hortefeuxof

20 November 200% contained further restrictions in order to tadkleced marriages. A resi-
dence permit is now only issued based on proofaeirfy undergone a course of ‘republican
integration’ {ntégration republicaing for spouses of French nationals and third-counaty
tionals within the country of origin, which, if nessary, can be obtained by attending courses
offered®® Participation is obligatory. If the test is sucsfesy the family member can be ex-
empted from the language courses in France. lidbeis not successful, the family member

8 Clark/Richards (2008), pp. 511 f.

% Moerland (2008). The woorslibiecan also mean “to suffer*, giving Sarkozy’s choifevords a negative

connotation reflecting his negative vision on migna.

Loi no. 2003-1119 du 26 nov. 2003 relative a kitnse de I'immigration, au séjour des étrangarBrance

et a la nationalité. The law came into effect orN&¥. 2003, J. O. 274 of 27 Nov. 2003, p. 20136.

%2 Loin°2006-911 du 24 juillet 2006 relative antinigration et & l'intégration.

% Art. R 311-24 CESEDA (Code du I'entrée et du sgjdes étrangers et du droit d'asile); Saas (2006),
pp. 142 ff.

% Art. L-411-1 CESEDA. Background is the impleméiuta of the Family Reunification Directive.

% Loi n° 2007-1631 du 20 novembre 2007 relative ankitrise de I'immigration, a l'intégration etasile.

The law came into effect on 30 Jan. 2008, J.O.®@W¥21 novembre 2007, p. 18993.

Art. L 311-9 CESEDA. An additional effect of tleepolicy measures is the so-called “reverse disnam

tion” which means that French citizens are disathged compared to other Union citizens residing in

France since these requirements do not apply t@attez group.
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has to sign an ‘integration contractoftrat d’accueil et d’intégrationin France’’ Ministére
des Affaires sociales et le ministére de la pagitéle I'égalité professionneli@he Ministry
for Social Affairs and the Department for ParitydalBquality in the Workplace) considers
these “integration contracts” to be a way of prévgncommunity-based narrow-mindedness
by encouraging vulnerable groups of people, pdeibuwomen in certain communities, to
commit themselves to a process of integration bpmeof such a contratt.We have not
been able to obtain information on the implemeatatf these measures.

The influence of other countries

Even though the introduction of this pre-entry grgion concept occurred without reference
to the Family Reunification Directive, the influenof the policy of other countrieasa Euro-
pean Law is visible. In addition, the argumentsegivor these restrictions, namely preventing
marriages of convenience and forced marriagesmiglsethose used in the Netherlands and
Germany. But unlike these countries, the changasirewithin the specifications of the Fam-
ily Reunification Directive which does not geneydibresee that (a lack of) language knowl-
edge hinders family reunification. Furthermore, itn@act is likely to be less dramatic for mi-
grants as France offers French courses in the gesrdf origin. Moreover, the majority of
immigrants come from francophone North and Wesicafr

The role of the government and private organizatios

In 2008 theMission Femmes Francaises a I'Etrangéfhe Mission of French Women
Abroad), Ministére des Affaires étrangeres et européer(Ministry for Foreign Affairs) as
well as the city of Paris developed guidelinesrevpnt forced marriag€s. Legal information
for victims of forced marriage and assistance iplypg to the courts for annulment are also
provided by the “Maisons de justice” (law centmes) by the regional courts§°

The role of private organizations in France is @@dnn organising assistance and advice for
victims as well as information for both victims atfiee general publit®™ For example the %na—
tional) organizatiotMouvement Frangais pour le Planning Familial de étdult (MFPF)M?
Voix de FemmegWomen’s Voice) or GAMS undertake such activifi&sAn organization
very active in the legislative process for migratiaw in general is GIST{*

II. Germany: The criminalisation approach and migratmstrictions

In German legislation and policy, forced marriagepredominantly regarded as a human
rights problem and debated in the context of vickengainst womel> Recent legislation
and/or policy against forced marriages has beenlgnaanctioning in the area of criminal and
migration law. The use of migration law seems gulefrom the political debate where forced
marriage is seen as a migrant issue and from palcy whole because this mainly targets mi-

% Art. R 311-30-9 of the Décret n° 2008-1115 duo8€bbre 2008 relatif & la préparation de l'intégnaten
France des étrangers souhaitant s'y installer demamnt, J.O. du 1 Novembre 2008.

% CoE (2005), p. 54. Le Figaro, 27 Jan. 2004, Lationseil & l'intégration bénit la ‘mobilisationgitive’.

9 20 Nov. 2008; online: http://la_pie.club.fr/putdtions/depliants/mariages_forces.htm.

100 CoE (2005), p. 53.

101 CoE (2005), p. 87-88; Lazaridis (2004), p. 45-46.

192 French Family Planning Movement running the wiebsiww.mariageforce.fr.

103 Women's Group for the abolition of female genitaiitilation and other harmful practices affectig t

health of women and children

Le Groupe d’information et de soutien des imnsg@ssociation indépendante (www.gisti.org).

Deutscher Juristinnenbund (German AssociatioRevhale Lawyers), Stellungnahme zur 6ffentlichen An-

horung des Bundestagsausschusses fur Familie,rEenierauen und Jugend am 19. Juni 2006, Bekamp-

fung von Zwangsverheiratungen
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grants. Different legal proposasn at enhancing the use of and tightening exigtioyisions

in criminal, civil and migration lawi-urthermore, there is a growing awareness thataltiee
complexity of the problem (and the definition, s&feapter 1) the scope of legal measures will
remain limited. In all legal areas there is the own problem that during court proceedings
the protection and confidentiality of the affectedividuals can be undermined.

Criminal law

Since February 2005, forced marriage has beendadiun theStrafgesetzbuclicriminal
code) as a patrticularly serious cas@éfigung(coercion or duress) carrying a prison sentence
of at least six months and up to five yeaf8The victim must have been unlawfully and vio-
lently coerced to marry. In practice, up until 2GB&re were no court cases dealing with such
an offence. Furthermore, domestic violence offeraxesalso prosecuted even if the victim
does not raise a complaint, but this is not nec#gsdways the case as sometimes the prose-
cutor does take the views of the victim into aceaswell**” Since 2005, bills have been in-
troduced in the German parliament (by Biendesraf proposing to make forced marriage an
explicit offence. According to this draft legislani, forced marriage is to be punished with im-
prisonment of up to 10 years if the victim is c@slinto marriage by force, there is a threat of
considerable harm or the coercive situation is @y in connection with a stay in a foreign
country®® So far these proposals have not been implemented.

Civil law

German civil law does not deal explicitly with theoblem of forced marriage. It simply pre-
supposes the right to self-determined marriageaAme-marriage provision, the minimum
marital age is 18 years (for men and women) btief parents consent, a marital age of 16
years is possible. A marriage entered into undezefas not void, but can be annulled upon
application, especially if a spouse has been illggaade to marry under threat. Only the
spouse forced into marriage may apply for this qpeatriage instrument to be used. On top of
that, the application must be made within one wd@r the situation of force has ended and in
the case of the spouse being a minor it cannotdmerbefore he or she reaches the age of le-
gal majority*®® In practice, the annulment therefore has littlevance because a divorce is
much easier to obtait’® The following proposals to amend the civil code anvisaged:
Firstly, the period within which an annulment of mi@age can be applied for would be ex-
tended to three years. Furthermore, in order tititite the annulment of marriage, changes to
maintenance and inheritance law are sought, iee(firced) victim would be given more fi-
nancial protection after the divorce and the sung\forcing) spouse would be excluded from
the right of successior?

Migration law

Most legal activity can be seen in the area of atign law. Since August 2007, three new
provisions have been introduced in order to contyaed marriages and to promote integra-
tion.*? Firstly, section 27 (la)AufenthaltsgeseXzprovides that family reunification is not
permitted if there are concrete indications tha ofthe spouses was forced into marriage. In

106 Sect. 240 (4) clause 2 No. 1 StGB.

107 CoE (2005), p. 91.

198 A new section 234 lit. b) including this provisiés to be added to the criminal code.

109 Sect. 1313, 1314 (2) No. 4 BGB and sect. 13167 BGB.

110 Gernhuber/Coester-Waltjen, Familienrecht, Miinc?@®6, § 14 para. 27, 28.

11 cf. Bundesrat Printed Matter 546/05esetzentwurf des Bundesrates (15/5951). Art. ZEaewurfs eines
Gesetzes zur Bekampfung der Zwangsheirat und zsseben Schutz der Opfer der Zwangsheirat (Zwang-
sheirat-Bekdmpfungsgesetz), Deutscher Bundestag:kBache 16/1035.

112 German Federal Law Gazette I, 1970.
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contrast to the provision on marriages of convergewhich have to be clearly ‘established’,
in the case of forced marriages ‘concrete indicetiare sufficient® Secondly, two addi-
tional new entry requirements for spouses of thimdntry nationals and Germans were intro-
duceda minimum age of 18 years for both spouses asasdsksic knowledge of the language
prior to entry*** The independent or autonomous right of residenaeases of hardship, i.e.
the right of residence before the expiry of a tvearyperiod since family reunification, can
provide certain protection. This means that sugergon can leave his or her spouse without
fear of deportation Critics of the most recent changes to the Germasideace Act
(AufenthG)Y*° propose a further enhancement of the protectiseigions therein: This would
include changing the provision according to whieé tight of residency in a foreign country
expires after six months in cases of forced maerig@ect. 51 AufenthG). This time limit is
often too short and would then need to be extemtdedses of forced marriage. Moreover, an
independent right to return should be establisloed¢éses of forced marriage where the right
of residence has expired (e.g. after the above ioret period of time}*® Furthermore, even

if it is hardly mentioned in public debate, praetitas shown social law to be of great signifi-
cance, particularly child welfare law. On the basithis law, access to advice aad hocpro-
tection in shelters can be granted. One potent@lem is the lack of independent rights for
children and young people to make applicationsttiemselves or the fact that from the per-
spective of social welfare law, young adults agally considered to be a member of their
parents’ householt!’

Although the restrictions on family reunificatioh gpouses are phrased neutrally in the word-
ing of the law and apply to reunification with Gemmnationals as well as foreign nationals,
they are meant to avoid the situation where ,, §ich vor allem hier lebende Turken mit tradi-
tionellen Vorstellungen sehr junge, von Westeirdtis unberiihrte Ehefrauen aus der Heimat
nach Deutschland holef*® This objective and the focus on Turkish migrantparticular are
also present in the explanatory memorandum fod thountry nationals and the regulation
system of the above mentioned family unificatiolesun theAufenthaltsgesetwhere numer-
ous exceptions are made for certain (non-Turkistipnalities and highly qualified migrants.
Accordingly, the restrictions for spouses are dedat certain migrants, regardless of whether
they have been naturalised or not. The restricteorgustified with the problematic argument
of a certain “Familienbild der betreffenden Kreig&lea of family within the affected circles).
The restrictions are also justified by saying tthety promote integration (because migrants
are required to learn the language) and that th®y fselp to protect minors against forced
marriages. Additionally, the restriction of immigom is believed to help protect the social
Welfarlelgstate and to prevent violations of humafts that are associated with forced mar-
riages.

113 Brinkmann (2008), p. 38.

114 Sect. 30 par. 1 Clause 1 No. 1 and No. 2 and 88qgpar. 1 Clause 5 AufenthG (German Residency Act

Whereas the explanatory memorandum describesbedélanguage as “at least rudimentary” knowledge

(Bundestag Paper 16/5065, p. 311), in practiceuagg level A 1 of the Common European Framework of

Reference for Languages is required.

There is dispute with regard to the constituti@mnformity of the provisions.

See 6. Lagebericht (2005), p. 300. There is hewavonger period of time for long-term resided, 9

par. 2 Directive 2003/109/EG (long-term residents).

117 Gerhard, in: BMFSF (2007), pp. 257 ff.

18 Taz, 10 May 2005, Deutsch fiir ,Import-Braute*, g@a die Zwangsehe: Niedersachsen will Mindestalter
und Sprachtests beim Nachzug auslandischer Eheg&éegel, 2 May 2005, Gesetz gegen Frauen-Import.
Translation of the citation: ,particularly Turks titraditional values living here bring very youngves
untouched by Western influences from their homentrguo Germany.”

19 Bundestag Paper 16/5065, p. 307-314.
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Influence of other countries

The debate shows a clear influence of policieslirrocountries: In the legal policy debate on
the restrictions on the reunification of spoustsas pointed out that Denmark and the Neth-
erlands had had “positive experiences” with raiding age threshold for spouses. All three
provisions in migration law were implemented widfarence to non-compulsory restrictions
of the Family Reunification Directive — within ti#et on the Implementation of the Directives
of the European Union on the Right of Residence A&sylum which came into effect on 28
August 2007.

The new integration regulations cause considenahléng periods in the family reunification
procedure. Since the pre-entry requirements catoeeiifect, the number of visas obtained for
spouses has also decreased considerably (by aagavef 40%)2°

The role of private organizations

Forced marriage cases are mainly dealt with bys#imee organizations that also deal with do-
mestic violencé?! Representatives of the NG@apatyawhich specialises in migrant women
and the women’s organizatiarerre des femmasften function as experts (see Chaptet%).
A central platform for the implementation of thelipg is the “Nationale Integrationsplan”
(NIP — National Integration Plamhich was established in 2006 and is currentlytsnimple-
mentation phase. Representatives of the federargoment, the federal states and local au-
thorities as well as non-governmental organizattake part in this platform. It has led to an
increased awareness of integration issues. Furtivernthe platform aims to improve co-
operation between all agencies involved in comigatorced marriages. The working group
for the topicFrauen und Madchen mit Migrationshintergruid/omen and girls with a mi-
grant background) emphasises the importance didustudy in this problem area as well as
increasing the availability of advidé® In the first intermediate report of November 2008
working group agreed to establish another workiraug on problems regarding the applica-
tion of child welfare law (SGB VIII) to support \tims of forced marriages. Furthermore,
there arecommitments of numerous organizations to provideiced information and train-
ing.*?* An evaluation of the provisions regarding righfsresidency is planned by the BMI
(Bundesministerium des Innerefrederal Ministry of the Interioff>

V. United Kingdom: The Forced Marriage Civil Proteatid\ct 2007

Since 2000 — and therefore longer than in the atbantries included in the study — there has
been a specific policy on forced marriages in timitédl Kingdom. As part of the general pol-
icy on domestic violence thdome Officeand theForeign and Commonwealth OfficECO,

120 Bundestag-Drs. 16-10732 from 29 Oct. 2008.

121 Kvinnoforum report (2005) contains an extensise |

122 gee for example the recently published guidelibeitfaden) against Forced marriages Bgrre des

Femmeof January 2008. Online: http://www.frauenrechegtdf/pdf/ehrgewalt/Hilfsleitfaden.pdf.

The edited volume of the DIMR is to be followed & scientific study on the extent and scope ofddr

marriage in Germany as well as a legal opinion $oay primarily on legal issues revolving around pine-

tection of victims. The federal government alsopgufs an easily accessible, anonymous online adeice
those affected or threatened by forced marriage. dlteady existing crisis organizatidPapatya is the

sponsor of this project. Erster ZwischenberichtqtHntermediate report), p. 25.

124 NIP (2007), pp. 92 ff.

125 The fact that issues relating to migration lawevargely excluded from work on the NIP was rega:by
many members of working group 4 and has been isgticrepeatedly by non-governmental participants.
Some commented that a national concept for integratould also have to focus particularly on migsan
who have been granted a temporary suspension fagurthtion (“Duldung”) or whose residency in Ger-
many was even illegal, NIP (2007), p. 88.
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launched the joinForced Marriage Uniton 26 January 200%° Against the backdrop of the
history of British immigration from former Commonuléh countries (India, Pakistan, Jamaica
and Bangladesh), the policy focuses on migrantseaally on South Asian migrants. This
implies that the overseas dimension has been deminaBritish policy*?’ The emphasis in
the British approach is on forced marriage as adir@f human and children’s rights. The ap-
proach is influenced by three factors: firstly thebate on criminalisation and its rejection as a
solution, secondly the reform of civil law as a e@ppropriate means of addressing the com-

plexity of forced marriages and thirdly the sepa@enda on restricting marriage migration.

Criminal law

Forcing someone to marry is not a specific offeincBritish criminal law but some of the acts
often involved are illegal, such as common assauliglty to persons under 16, failure to se-
cure regular attendance at school of a registened, phild abduction, raper kidnapping. For
the perpetrator to be prosecuted for those actsatkadefined as criminal in the criminal law,
no complaint of the victim is need&d. Whilst in 2000 the working group of the Home Oéfic
came to the conclusion that no specific crimindenée was necessary to deal with forced
marriage, in 2005 the Home Office Working Groupised its initial view. It suggested a new
and separate crime of ‘forcing someone to marrywe Feasons were given in support of
criminalisation:

- It could change people’s views on forced magiag

- Criminalisation could act as a deterrent

- It might empower victims to negotiate with thparents

- It could raise awareness of public sector emmeyand increase confidence in tackling
forced marriage

- It could be easier to prosecute perpetrators.

But there was also opposition against the propdsgliments against criminalisatiamcluded
that victims may not ask for help for fear of thigimilies being prosecuted or that parents may
remove children from the country at an earlier dgeias also argued that sufficient offences
already existed in criminal law to prosecute thios®lved, although there might be a need to
abolish the territorial limitations on prosecutisgspects for these offences so that acts com-
mitted outside the United Kingdom could also bespouted=>° In June 2006 the Home Office
scrapped the plan to introduce a specific offerickoing someone to marry’.

Civil law

The first preventive measures in Civil Law are fiievisions regarding marital age. Accord-
ing to British marital law Matrimonial Causes Act and the Marriage jobnce a person
reaches the age of 18 he or she can marry witheeding to seek further consent. However,
minors from 16 years on are allowed to marry predithey have the consent of their parents
or legal guardian® This is problematic if the parents are those wirad the person in ques-
tion to marry. A further pre-marriage instrumenttioé courts is taking over wardship of chil-
dren threatened with forced marriage. This alsd$&r vulnerable adults where the inherent

126 CoE (2005), p. 130.

127 For example, according ®iddiqui progress has been made in introducing guidelioeshie foreign and
commonwealth office and consular services, policd asocial services which focus on the victims and
tackle especially the overseas problem. On ther ditued, this is problematic because policy hasdedwn
the overseas dimension and somewhat overlookedchdtienal dimension. Cf. Phillips/Dustin (2004),
p. 535, 541; Siddiqui (2005), p. 274-275.

128 CoE (2005), pp. 27-130; with legal referenceglark/Richards (2008), p. 504.

129 Consultation Paper of the Home Office, ‘Forcedidme: A Wrong Not a Right', Chapter 2.

130 See more in Clark/Richards (2008), p. 505.

131 gec. 3 Marriage Act 1949 (MA).
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jurisdiction of the court can be used to do s@ foung person or a vulnerable adult is taken
overseas on the false pretext of a family holidathe wedding of a relative but is in fact to be
married, an application for wardship can be mada bslative, a friend or théhild and Fam-

ily Court Advisory Support Servid€AFCASS) at theHigh Court Family Divisionto bring
that person back to the United Kingdd#hAs far as protective pre-marriage formalities are
concerned, there is no formal provision for thesimiewing of the parties prior to marriage.
Proposals to that extent were made in 1997, bue mdrthese have been implement&ta
so-called post-marriage measure (protective) aadrtbst obvious remedy is the possibility to
bring an action for nullity before the court oncenarriage has taken place. In practice, appli-
cations for nullity are rare, according to ClarldaRichards “largely owing to the ease of di-
vorce”, but also because of the narrow definitiba @oidable marriage where there has to be
demonstrable duress in the case of a forced marriagaddition, there are high legal, personal
and financial requirements for declaring a marriagkand void:3*

To combat forced marriages, a special legal frannkeviar the protection of persons affected
was recently created in the United Kingdom. Therfework can be characterised as being
based on an individualistic and human rights pextspe The BritishForced Marriage Civil
Protection Act{(FMCPA) — enactment in July 2007 and implementethe autumn of 2008 —
provides the victims of abuse or those assistiegnthvith possibilities to take action against
forced marriages by means of civil remedies in faroourts*®® The definition is broad. Pur-
suant to Article 63A (6) forcing a person means$doerce by threats or other psychological
means (and related expressions to be read acchfdinthe FMCPA 2007 provides the pos-
sibilities for so-called forced marriage protectiamgers (FMPOs, including the relevant pro-
cedural provisions) which can have both prever(pore-marriage) as well as protective (post-
marriage) character. The courts are given wide peweeinclude in FMPOs such prohibitions,
restrictions, requirements or such other termsr@sansidered appropriate in each individual
case — even beyond the borders of the countrjisrcase the application depends on the local
authorities. These powers have been used at least m the notorious case of a 33-year-old
NHS doctor who was taken to Bangladesh againstiiera case that was already referred to
in the Introduction. Before Christmas 2008, High Courtin London served her parents with
an injunction, ordering them to free their daughded return her to the UK which subse-
quently happenetf® The injunction did not have any direct legal poieBangladesh, but it
was taken into consideration by the local courBangladesh and as a result, the parents of
Abedin were ordered to free their daugHféran application to the court may be made by the
person to be protected, but also by a relevandtarty’ which can be a person or an organi-
zation. Under certain circumstances, the court iesiye an order even though no application
has been made. The new legislation does not makadpa person into marriage a criminal
offence, but failure to comply with the terms of BMPO will constitute “a contempt of
court”. Provision was made for powers of arresefewithout a warrant) to be attached to an
FMPO if the court considers that the respondentusasl or threatened violence against the

132 For further public law measures to protect clifdithreatened by forced marriage see Clarks/Rishard

(2008). Clarks and Richards speak in the case oflsthip of making him or her (the child) “a ward of
court” and it is not totally clear how this measa@mpares to other European measures on wardship of
children.

Clark/Richards (2008), p. 518 holds that with ithereasing problem of forced marriage, furtheiidkgive
reviews of the law on formalities are urgently riegd in England.

Clark/Richards are quoting 436 petitions for dmmant for all reasons (!) in 2005, source: Departiraf
Consitutional Affairs (2006) Judicial Statistics@Scf. Clark/Richards (2008), p. 519, footnote iHdrein.
135 Clark/Richards (2008), p. 508Bhe Forced Marriage Act was included as «Part 4Atheé Family Law Act
1996, immediately following the regulations regagldomestic violence.

BBC News, 17 December, Freed doctor forced inioriaage.

BBC News, 15 December, The fight against forcedriage.
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person being protected. Clark and Richards desthibecharacter of this instrument as fol-
lows:

“Adopting a ‘victim centred human rights approactiie Act seeks to promote access to
justice in county courts as well as in the High @olihe new law promises to be a skilful
attempt to combat forced marriage at its incepfidre emphasis is away from criminal law
remedies and towardstype of hybridvhich provides for a warrant of arrest where thsre
domestic violence but otherwise avoids the penasequences of the criminal law. Clearly
highlighting the importance of victim protectiomig legislation is to be commended for
neither attempting to criminalise the practice making it an immigration issué=>?

In terms of its implementation, the FMPO has beseduat least six times since it came into
force on November 25, 2008’

Migration law

As part of a comprehensive reform of the Britishmigration system, bi-national and foreign
marriages in the United Kingdom have been subfeseteral new regulations in recent years.
Firstly, in 2004 theHome Officeextended the probationary period for residencenjisrfor
overseas spouses from one to two years and rdisedge at which an overseas spouse can
join his or her British spouse from 16 to 18 yedeth measures were intended to prevent
forced marriages and marriages of conveniéfft8econdly, the age limit was elevated from
18 to 21 years for both spouses, a change whicle aatm force on 27 November 2008.

The new policy is seen as part of the biggest nefof Britain’s immigration and border secu-
rity system for 45 years which aims at modernizing existing policy. As part of the mod-
ernisation, the changes in the rules for familyfizpation are intended to prevent forced mar-
riages. These rules apply to British citizens aathyanent residenté! TheHome Affairs Se-
lect Committeeargued that raising the minimum age for marriagas/from 18 to 21 years
could equip victims better to refuse an unwantedriage’** In the consultation process, con-
cerns were expressed that the age limit could beeped as a form of discrimination based
on cultural differences and that this would lead tisk of young people being kept abroad for
sustained periods of time between the date of aiagarand being able to return to the United
Kingdom with their spouse or would penalise thos# genuine marriage intentions. The de-
cision to introduce the policy is based on the meration that any negative impact is out-
weighed by the benefit of preventing forced maetgnd delaying forced sponsorsHipThe
government argues that fears of discriminationumf@unded because the policy will apply to
all British citizens and permanent residefifsTwo provisions on residence are relevant for
the protection of victims: The residence permipefsons abroad expires only after two years;
immigration law provides the possibility of an aubmous residence permit in the case of a
forced marriage. With regard to the implementatitre elevation of the minimum age for

138 More detailed information Clark/Richards (2008)513-515; NB: italic highlighting as in originext.

139 BBC News, 9 January 2009, Forced marriage lawtbased'.

140 siddiqui (2005), p. 272-273; Phillips/Dustin (200p. 543-544.

141 Teijl 8 Abs. 277 Immigration Rules. See Marriaggequality impact assessment, p. 1, 25 Nov. 2008.

142 Two figures are used in favour. Firstly, in 200% (3,420) of spouses granted leave to enter thigedn
Kingdom and 2.5% (520) of people granted leaveetoain in the United Kingdom as a spouse were aged
between 18 and 20. Secondly, statistical eviderara the Forced Marriage Unit indicates that thenbij
number of forced marriage cases in the period 200t 2008 involved those aged 18, followed by those
aged 17 and 19 and those aged 20.

Home Office (2008). Marriage visa equality impassessment, p. 15.

In March 2008 a representative of the Foreigrid®ftleclared that people who sponsored an applioamt
visa were not routinely interviewed by officialsueeed out cases of forced marriage because ofstieet
volume” of the situation. MNS, April 2008, p. 5. @0 approx. 450 were rejected due to abuse, most of
which under suspicion of forced marriage.
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marriage migration in 2004 has had clear conseaqsenis family reunification rules are
highly relevant to the majority of non-European ilgrants, the implementation has worked
restrictively on immigration causing a steep fallthe number of applications between 2003
and 2005 There has been criticism that the higher age liait prolong the time young
women or girls are left abroad prior to or afterrn@@e. The longer probationary period en-
traps women in violent relationships for much langeriods and prevents them from leaving
home for fear of deportatidt® Even though the distinction between forced andrayed mar-
riages is described as a very direct one in thydterature, the practical application of the
notior1147of “duress” that defines forced marriage &nd duress” has been less straightfor-
ward.

In 2007 and 2008, further proposals to change ridgrdaw were discussed. Firstly, the pre-
entry English language requirement for spouses avapic of discussion. Secondly, the re-
quirement was proposed for British citizens andvaerent residents seeking to sponsor a
spouse to come to the United Kingdom to first dectaeir intention before leaving the coun-
try and marrying abroad. These proposals have pestiponed after mainly negative consulta-
tion responses. With regard to the language repging it was recognised that “there is not
currently sufficient access to English languagese#a overseas, especially in rural areas, and
to introduce the requirement in a dogmatic way imiagely would simply keep British citi-
zens apart from their loved ones, breaking up famif-*®

Influence of other countries

In migration law, a clear influence of policiesather countries is visible. The elevation of the
age limit introduced in November 2008 reflects naaye visa rules in other European member
states such as the Netherlands (minimum age ofeaisy or Denmark (minimum age of 24
years)**° The medium term goal is to introduce pre-entry IBhgtests for spouses, in line
with language tests in Denmark, the Netherlands@&inany. The justification given for the
policy resembles that in the countries mentionediauld enhance the access of migrants to
the labour market, it would promote integrationd @would help to prevent forced marriages
and honour killingg>®

The role of private organizations

The role of private organizations in policy makengd implementation is a very active one and
can be influential as the following three exammhew. Firstly, women’s groups, especially
the South Asian women’s organizati@outhall Black Sisteyscondemned forced marriages

and started a campaign against them in 1999 ariclpaas a result of this the Home Office

set up a working group to tackle the is$tfeThey were also included in the working group to

145 With a decreasing number of applications (20®4:051, 2006: 19, 355) and increasing rejectiof§422,
450 (12 %), 2006: 3, 704 (19 %), the majority ahifly reunifications in the period between 2002 2006
involved women (45 %), men (26 %) and children $&pfrom South Asia (India, Pakistan). As a propor-
tion of all grants of settlement, family formatiand reunion peaked in 2003 when it made up 47 ¢xetr af
the total numbers of grants, after which it droppe@1 per cent in 2005. This drop can be explalmethe
change of rules in 2003 (regarding the probationmenjod for spouses) and the Family ILR exercise. C
Wright/Larsen, EMN “Family reunification” Reportn&ll scale study IV, p. 50.

146 siddiqui (2005), p. 273.

147 Phillips/Dustin (2004), p. 537-538

148 Home Office, ‘Marriage visas: the way forwardiylyl 2008, pp. 8 f. and 18 f. This was also a stgstep

development: in November 2005 the requirement waileduced for those applying for citizenship, inrhp

2007 it was extended to those applying for permaresidence, in 2008 it was extended for econoniic m

grants.

Marriage visa equality impact assessment, puBlighed on 25 November 2008.

Home Office, ‘Marriage visas: the way forwardy1 2008, pp. 8 f.

151 Ansari (2002), p. 15.
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work towards legislation and policy on forced mage*>? Secondly, the proposal to criminal-
ise forced marriages in 2006 was rejected by aefatopposition of 157 organizations and as
a result the proposal was not implemented. Thirttg, FMCPA 2007 wamtroduced in Janu-
ary 2007 by Lord Lester QC, a Liberal Democrat mendf theHouse of Lordswho drafted
the Bill with advice from organizations such as 8wuthall Black Sisters and a team of family
lawyers with practical experience of dealing witinded marriage. The Bill was supported by
many groups, including tHeamily Law Bar Association and Liberty? The support of NGOs
for the changes envisaged in migration law, sucthagre-entry English requirement, i.e. the
obligation to speak and understand English at ticelevel prior to entry, is less strong and
more hesitating. Of the 57 organizations consuléethtal of 45 disagreed and merely 12 or-
ganizations agreed with this proposal which wasetteeless implementéd?

V. Switzerland: Limited changes in civil and migratiemw

The nature of Swiss legislation and policy on fdreearriages is partly protective (civil law
and migration law), partly sanctioning (criminai@and migration law) and partly preventive
(new civil law). Swiss policy targets migrant greug.e. the Tamil, Kurdish, Turkish and
Kosovan communities). Two initiatives to criminali®rced marriages following the example
of Germany were rejected. The reason given for blisctance to criminalise was that the
scope of legislation is limited because of the clexipy of forced marriages — in most cases
the forced marriage takes place in a foreign cquitrAs the most recent immediate measure
against forced marriages, a minimum age for theiljareunification of spouses was intro-
duced in 2008 and integration policy tightened. figjes in civil law, however, focus primarily
on combating marriages of convenience.

Civil law

Swiss civil law contains two central (pre- and posirriage) points. Firstly, in order to con-
tract a marriage, both spouses must have reachgdsl8 of age. Whether this measure actu-
ally protects people from forced marriage is questble. The first larger scale study con-
ducted by the NG@urgir came to the conclusion that women of legal maj@ie as much at
risk of being forced to marriage as minors, asaherage age of women forced in the cases
studied was 14 A person who lacks legal capacity cannot contaantarriage without the
consent of his or her legal guardian. If consen¢fgsed, application can be made to a court to
set the refusal aside’ Secondly, a marriage can be annulled upon apjaitandex nundf it

has come into being as the result of serious coeror if one of the spouses contracted the
marriage under threat of serious and imminent datagykis or her life, health or honour or to
the life, health or honour of a family memb&t.An application is only possible within the
relative time period of six months after gainingpthedge of the reason for annulment or the
threat having ended and within an absolute timegdesf five years after marriage. However,
not every type of threat can lead to the annulméatmarriage. The danger has to be directed

152 However the government has also been criticize@itdiqui, leader of the Muslim parliament and afe

the leaders of SBS, for not involving women'’s gregmough in the work and paying too much attertiion

conservative male community leaders. Phillips/Dugi004), p. 534.

See Clark/Richards (2008), pp. 513 f.

Home Office, ‘Marriage visas: the way forwardily) 2008, p. 8-11.

155 Surgir (2006), p. 6 f.

%6 Surgir (2006), p. 11 and 48. Of 400 cases, 1f@éen 13 and 18; 2/3 between 18 and 30 years oflage
some cases involving under-age women, religiousiag®s take place (mainly in foreign countries)dpef
civil law marriage is undertaken once they havaia¢td majority.

157 Art. 94 (2) Swiss Civil Code.

158 Art. 94 (1) ZGB - Swiss Civil Code — and Art. 18dd 107 (4) ZGB. Cf. CoE (2005), pp. 123 f.
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against a person. The threat to disinherit or firely ruin a person if he or she does not
marry a certain person is not enough to annul aiagg. As in Germany, nullity of marriage
under civil law has hardly any significance in piee’>° According to experts, it remains dif-
ficult to prove and it is often far easier to getieorce®®

Criminal law

In the last two years, several proposals were ddnfor examination in Switzerland de-
manding legal reforms to combat forced marriageshis context, the discussion in Switzer-
land has focused primarily on criminal law. Forcisgmeone to marry has not been recog-
nised as an offence yet. However, the various favisiminal behaviour possibly involved

in forcing someone to marry can be seen as offemedgpunished accordingly. A forced mar-
riage may involve crimes such as assault, kidnapsiexual abuse, rape or human trafficking.
The behaviour opeopleforcing the victim into a marriage can be punishsd form oNGti-
gung(coercion) by up to 3 years imprisonment or a.fiffee coercion to enter into marriage —
usually abroad and organised by the fafifly- can be exercised by the spouse, but also by
family members (parents, siblings) or other peoplee signal effect of a prohibition under
criminal law, i.e. giving out a clear sign thatded marriages are unacceptable, is undisputed.
There is, however, disagreement as to the concisidivat can be drawn from the statement
that the offence of forcing someone to marry htke Ipractical relevance. So far, there have
been no cases where the offence of coercion ledud proceeding?

Nationalrat (the second chamber of the Swiss parliament) meiBbes Banga started a first
initiative in 2004 in the Nationalrat to criminadigorced marriage as such, hoping that Swit-
zerland would follow the example of Germany (seevad. Experts were sceptical about
this1°®* The SwisBundesrat(government) found that there were not enoughmgisibecause
forced marriage could also be punished within tkistiag civil and criminal legislation. In
addition, theBundesratargued that too little was known about forced maggs in order to say
that criminal legislation would help. It recognistidht the law would have a symbolic effect
but held that there was no reason to expect thveduld lead to more punishments in cases of
forced marriage. In addition, tigundesrafound the comparison with Germany to lack accu-
racy; in Switzerland the minimum marriage age iswt&reas in Germany it is 16 making
young girls more vulnerabf&? In 2005, the FDP member Erika Forster-Vannini tacgecond
initiative during the debate on the new Alien Aatélandergesetz AuG): In March 2005 the
Standeratf(first chamber of parliament) accepted the init@to criminalise forced marriages
and to punish these with imprisonment of 6 month$os years® But in the autumn of 2005

159 A Swiss essay makes reference to a source (Bits@BIl. 2002, 375) which says that according tevp

ous law (aArt. 120 ZGB) an average of 20 annulméfds any reasons) were recorded, Frankhauser/

Wiuscher (2008), Fn. 7.

See also Bericht des Bundesrats (Bundesrat jeg@mvell as family law expert Thomas Geiser whyssa

that the problem of proof disappears then becafisetao years of separation there is an absolgta to

divorce. NZZ (2005).

161 Article 181 StGB; see also CoE (2005), p. 124el as Bericht des Bundesrats (Bundesrat report).

62 Grace Schild Trappe, deputy head of the crimimal section at the Federal Office of Justice, Seviend

said in 2005 that she does not know of any casesenriminal courts would have dealt with a forcear-

riage.

Parents wishing to marry off their children agaitheir will are not going to be deterred by s&igunish-

ments, according to Marcel Niggli, Professor foviCiaw in Freiburg. In the spring session of pantient,

justice minister Blocher expressed his fear théttst penalties may even stop victims from repaytper-

petrators to the police.

Boris Banga, 04.1181 Anfrage 17/12/04: Bekampfuog Zwangsheiraten und besserer Schutz der Opfer

von Zwangsheiraten (Combating forced marriagesesa@nced protection of victims of forced marriage).

185 Antrag Forster, AmtiBull. SR 2005, 319 ff. Regagi the proposal, see also ACVZ (2005), p. 47, NZZ
(2005).
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the Nationalrat (second chamber of parliament) did not take uprthiative: It first wanted to
see an analysis of possible judicial measures lagid ¢ffectivenes&® The Nationalrat found
that theStanderathad exceeded its mandate because the problerascefifmarriage were too
complex for the mandate of the first chamber ofghdiament. The&taatspolitische Kommis-
sion, a governing body of botNationalrat and Stédnderat gave the assignmergstulaj to
the Bundesratto examine how forced marriages could be sandidne criminal and civil
law.'®” Analysing the legal situation and the implementgtitheBundesratconcluded in its
reportStrafbarkeit von Zwangsheiraten und arrangiertenréten of 14 November 2007 that
the existing legal provisions of criminal, civil @migration law (including the new Alien Act
(AuG 2008), for more information on this see thikoleing sections) are to a large extent suf-
ficient to protect people from forced marriages, lvave to be applied more systematically. It
went on to say that only in civil law a new proaisimay be desirable: it should be possible to
declare void any marriage contracted under fora@imian unlimited period of tim&2 The
Bundesrateasserted this opinion in November 2008 whemapgsed further changes in civil
and international civil law®®

Migration law

The most recent changes to help prevent forcediagas were made to migration law and
civil law. The new Alien Act”® (Auslandergese}of 1 Jan. 2008 provides that in the case of a
forced marriage family reunification will not beagited'’* The fact that a marriage was con-
tracted by force is, however, difficult to prover fihe relevant authorities because without
statements from the persons involved, third padamot normally easily identify if the cou-
ple or one of the partners was forced. As an imatedineasure to prevent forced marriages
the rule was introduced no longer to allow famigymification for spouses under the age of
18. A further elevation of the minimum age for spesi to 24 years was, on the other hand,
rejected by th®undesrain September 20082

An important protection measure is the right oftoared abode\(erbleiberecht for victims

of forced marriage. After the dissolution of mageaor of the family unit the spouse retains
his or her right to a residence permit and its msiten if the marriage lasted a minimum of
three years and integration has been successfikignificant personal reasons make a con-
tinued stay in Switzerland necessary. Significaspnal reasons can be that the spouse has
been the victim of domestic violence within the rieage or that his or her social reintegration
in the country of origin appears to be under severeat'’® These preconditions can also be
fulfilled in cases of forced marriage insofar ascél marriage is regarded as domestic vio-
lence. Examples of what can be regarded as signifipersonal reasons can be found in a
guide published early in July 2007 in the Canton Gallen entitledH&ausliche Gewalt im

166 zwangsheirat (2008).

167 Staatspolitische Kommission NR (02.024), Post@at3477 ,Strafbarkeit von Zwangsheiraten und ar-
rangierten Heiraten" (Punishability of forced amchaged marriages) of 09/09/05.

Bericht des Bundesrats (Bundesrat report) ,Stndi&it von Zwangsheiraten und arrangierten Heifaten
(Punishability of forced and arranged marriagedjillfog the Postulat (assignment) 05.3477 of the
Staatspolitische Kommission of the Nationalrat &eptember 2005. Also Biichler (2007), p. 244.
Proposals are: that the registrar could intervieevcouple in order to detect forced marriagesntrmduce

in the Civil law a specific reason for annulmentaoforced marriage. See, Bundesrat erdffnet Verieim
sung, 5. Nov. 2008, http://www.ejpd.admin.ch/ejmdibme/dokumentation/mi/2008/2008-11-05.html.

So far forced marriage has mainly been regardedreason for women to seek refuge within theecaruf
asylum law in Switzerland. In a fundamental decigize cantonal appeal authority (Rekursbehérde)grec
nised for the first time that forced marriage canstitute grounds for asylum. Up until now howewaty

in very few cases has refugee status been grantdtese grounds (source: Bundesrat report).

1 SR 142.20.

172 gegmiiller, Pius, 08.3394 Motion of 12/06/08.

173 Art. 50 para. 1 and 2 AuG (Alien Act).
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Rahmen der Migrationsproblemat{loomestic violence in the context of migration issu
According to this guide, victims of domestic viobenand of forced marriage whose residence
permit in Switzerland would normally expire withetlend of their marriage retain their right to
stay in the country. The extension of the yearlidence permit can be linked to certain re-
quirements such as attending German language Essanaking an effort to find a jo A
similar problem as in Germany occurs when leavirggdountry due to a forced marriage. Ac-
cording to the new Art. 61 Abs. 2 AuG, the residenad settlement permit expires six months
after leaving the country, if the foreign natiorahves Switzerland without notification.
Therefore, some critics demand that it should beleneasier for such persons return

safely’’

Civil law

Together with the new Alien Act, new civil law piisions also came into foraender the aus-
pice of combating marriages of convenience (cafedlanderrechtseheor unions de com-
plaisancd.’’® Registrars can oppose or invalidate marriage$héuittime limit) and the pater-
nity for children born in the course of the margad\s part of the reform of migrant legisla-
tion, the new provisions are also intended to pmederced marriageS.’ Information on the
implementation of this new policy is not yet avhl&a

Integration policy

A further instrument for preventing forced marriage the policy for the promotion of inte-
gration and language skills of migrants. This psgp& served by the newly introduced inte-
gration agreementdntegrationsvereinbarur)g These are especially intended to promote a
better knowledge of the national language spokehenplace of residence and to improving
migrants’ knowledge on the social conditions, valaad norms and the legal system in Swit-
zerland. These agreements are applied in the dasendy reunification with third-country
nationals (not Swiss national<y. It is hoped that victims of forced marriages voiél able to
make better use of their rights if they have lamguskills.

Influence of other countries

In legal developments in Switzerland a clear inflce of foreign policy is visible in criminal
and migration law. Banga’s and Forstangiatives on banning forced marriages were ifiitia
inspired by the German example — but ultimatelgatgd. On top of that, the proposals to in-
crease the minimum age for marriage migration to/@drs as a preventive measure against
forced marriage reflect similar developments in Dark, the Netherlands and Germany, al-
though Switzerland, in the end, introduced an ag# of 18 years.

The role of private organizations

The role of private organizations is not very stram these legal developments. The scientific
and advocacy projeawangsheirat.chan initiative mainly staffed by migrant women andn
themselves, says explicitly that it can provideagk@ssistance in government proceedings or
for organizations. Als®urgir gives some legal recommendations concerning hotadkle
forced marriages. Private organizations work preidantly by providing information, advice

174 gpescha, in: Spescha/Thiir/Ziind/Bolzli (Eds.),rstignsrecht, Kommentar (2008), Art. 50, para. 10.

15 Bichler (2007), p. 749.

176 Aif, Issue 7/2007, p. 16.

Y7 president Menétrey of the platform ®ans-Papiersias expressed doubt regarding the constitutignadit
these new regulations and their conformity witkeinational law and criticised them as being exvessi
discriminating and inefficient.

See the Federation’s recommendations (Jan. 28@g)/www.ejpd.admin.ch/ejpd/de/home/documentatio
/mi/2008/ref_2008-01-22.html.
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and education which have so far been scarce. Experintegration and young migrants all
agree that after years of avoiding the issue tlsese“tremendous need to catch Gf"Surgir
states that there is no structure for assistangqdaice in Switzerland although the potential
dangers for victims are grave (ranging from horallings to being banned from the family).
For this reason, the focus of NGO activity is oforming the public by means of reports and
other information as well as on advice for thodeaéd. The experts a@wangsheirat.chie-
commend possible measures in their 2008 rep@angsheirat.ch - ein Programm verankert
Menschenrechtsupported by th&idgendssische Kommission fur Migrationsfragéarmer
Eidgenossische Auslanderkommisyitii The Swiss organizatioterre des femmeSchweiz
has taken up the subject of forced marriage asgbdine campaigierbrechen im Namen der
Ehre (Crimes in the name of honour). In doing so ite®lon materials and work previously
carried out by its German sister organizatierme des femmes Deutschlaivangsheirat.ch
regards as one of its aims to inform both the puahd those involved about the problem.
Since autumn 2007, online access to free anonyraduge has been available, if required
also over the telephort&

Conclusion: A choice between the criminal, civilanigration law approach

In all of the five countries reviewed, legislaturas taken the issue of forced marriage on
board. In all public debates the issue is mainlynezted with migrants, but from different re-
gions of origin. Additionally, on top of the comgley of this phenomenon, the issue of forced
marriage touches upon numerous areas of law. Ta éoproaches are diverse, but two gen-
eral observations can be made. Firstly, since @@ Zouncil of Europe report came to the
conclusion that few countries treat forced marriagea specific offencé? specific criminal
law has been introduced in Germany (2005) and Beld007). Furthermore, a specific civil
law on forced marriages now exists in France (20Q33) and the United Kingdom (2007)
and some provisions were introduced in Belgium {308econdly, there is a certain correla-
tion between the debate on the introduction ofexi$ie offence and its rejection as a solution
on the one hand, and the reform of civil law asaaerappropriate means of addressing the is-
sue (France, the United Kingdom and Switzerlanddhenother hand. Whereas the choices for
legal measures in criminal and civil law are oftamnected to each other, it seems that the
agenda behind restricting marriage migration isasgte from these in all five countries in the
study.

Even though forcing someone to marry is punishabiger ordinary criminal law in all five
countries, in 2005 the CoE study recommended imatud specific offence of forced mar-
riage in the criminal law provisions, with penadtieflecting the aggravating circumstantés.
The existing specific offences differ in terms béir penalties. In Germany “forcing some-
body into marriage” represents a special case efcoan. On top of this, a proposal to intro-
duce a specific offence with a higher punishmerst been the topic of discussion for several
years. In Switzerland, however, a proposal formailar provision was rejected after several
years of debate. In Belgium, forcing a person imi@rriage by violence or threat was made
punishable in 2007. Between the provisions propasdd force possible sentences vary con-

179 stauffer, Beat, Zwangsheirat: Vorbehalte, Berilge#ngste und ein grosser Nachholbedarf, NZZ dated

28 Feb. 2007, p. 17. or online: www.zwangsheirat.ch
http://www.zwangsheirat.ch/pdf/zwangsheirat_maksmen_d.pdf.

Another example of concrete assistance for tldeeted is the website of the shelter for girlsZurich
(www.maedchenhaus.ch/): It gives information foregavers and experts as well as a telephone number
that people can ring for anonymous advice.

82 CoE (2005), p. 9.

183 CoE (2005), pp. 11 and 42.
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siderably from a fine (500 Euros) or up to two gemanprisonment in Belgium to a maximum
of five years imprisonment in Germany or the tougproposed sentence in Germany of up to
ten years imprisonment. Whilst the debate in BelgiGGermany and Switzerland has focused
on making it a crime to force someone to marrys @pproach has, in the end, not found
enough support in France, the United Kingdom andtzZewand, even though it has been a
topic of discussion. The debate there invariabbus®s on the scope of civil law, especially in
the United Kingdom with a specific law which refledhe complexity of forced marriages.
The British approach is then quite comprehensivas 4t addresses this phenomenon with a
combination of measures on different levels. Thsteyg measures in civil law were tightened
up and new protective mechanisms were introducksd, ia civil law, including economic
support and accommodation for victims of domestidtewice. Additionally, there are policies
for increased collaboration between social seryicessular sections, the police and housing
authorities'®

Although the 2005 report of the Council of Europakes no such recommendation, most na-
tional activity over the last three years has b®®m in migration law. Against the background
of a mainly restrictive immigration policy in alive countries, the introduction of several in-
struments has been supported by using the argutmgrthey would combat forced marriages.
It is not clear whether this is the only argumeiveg. These instruments include firstly the
elevation or introduction of a minimum age of 2hggefor the reunification of spouses in Bel-
gium (2006) and the United Kingdom (2008) and ofyE&rs in France (2007), Germany
(2007) and Switzerland (2008). Secondly, pre-elanguage criteria were introduced in Ger-
many (2007) and language or integration lessores afimigration were made obligatory in
France (2007) and Switzerland (2008).

Looking at forced marriage as a process, it isrdleat the various legal measures are applied
at different points in time to achieve a preventptective or sanctioning effect. With regard
to provisions in civil law, law makers have setrtiselves different targets. In all legal systems
studied, there is the preventive instrument of aimmim marriage age, now set at a uniform
18 years or higher. This corresponds with the renendation of the Council of Europe ac-
cording to which treaties that ignore the constndl principle of male-female equality
should be denounced and 18 years should be thenmimimarriage ag€> The French system
has focused more on the use of officials to ddteced marriage in interviews than for exam-
ple the United Kingdom. In 2008 the same idea wakeudiscussion in Switzerland. The pos-
sibility of dissolving a forced marriage as a posrriage instrument plays a large role in the
plans to tackle forced marriages. This usually meguan application made by a spouse as well
as proof that force has been applied. In FranceBamhgium, applications can also be made by
the Procureur or in Switzerland by the registrar. In France a meason for annulation was
introduced: the fear of one’s parents, the so-ddteverential fear’ ¢rainte révérencielle en-
vers un ascendantin Belgium, it has been possible since 2007ntouha marriage contracted
under force or threat. In Germany and Switzerlahd, burden of proof causes considerable
problems so that, in comparison to divorce, annolni® a less attractive option. Also, time
limits for annulation vary significantly. Even t2805 CoE study recommended that limitation
periods should be reviewed for the commencemertivif (and criminal) proceedings. In
France and Switzerland, applications can be made &pyears after the date of marriage. In
Germany, the limitation to one year is considerguiablem. Nonetheless, proposals to extend
the application deadline have so far not been ssfgk instead the focus has been on sanc-
tioning measures. In contrast to mainly sanctiommgasures, the BritisRorced Marriage
Civil Protection Act 2007s complex in structure because it includes praveniprotective

184 Clark/Richards (2008), p. 503 and 507.
8 The minimum marriage age has for a long time te@oint of inequality, because many European coun-
tries have set the minimum age lower for women foamen.
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and sanctioning measures before, during and afetracting marriagé®® These civil law
remedies are potentially able to protect and empatetims of forced marriage, and impor-
tantly, unlike criminal sanctions, allow them tdtigte and cease proceedings themselves.
With criminal sanctions, it is possible for thetime to report the crime but under the new Brit-
ish legislation also people other than the victiam énitiate proceedings and those involved
have more possibilities at more points in time @osd, rather than simply reporting the crime
after it has occurred. There are also protectigériiments available for victims abroad or on
their way abroad as is the case in France. Theteosever, disagreement as to the character
of migration law measures: It is hoped that a munimage required of spouses wishing to
immigrate within the framework of family reunificah will have a preventive effect. The ar-
gument goes that if there is no chance of reuniioeof under-age spouses there will not be
much point to forced marriages, especially sinesehs not sufficient space for the spouse or
the family to exercise control over the person fefiorced. Critics regard this measure as
problematic because it applies to everyone, i@olates the right to family life of those who
contracted marriage of their own free will. Thefer the right of continued abode or the
right to return as legal measures because thegg@estive in nature.

The CoE study emphasises that ‘forced marriagabtsa term which has explicit legal con-
tent. The problem of definition is not only dealittwdifferently in these five countries, the
definition of forced marriage is also different fibwe criminal or civil law approactContrary

to the need for a narrow definition of a crimindlence, the British FMCPA is based on a
broad definition. But even here, individual casd pose the question where the line between
arranged and forced marriage is drawn. This wooldoe a matter for the criminal judges but
could lead to different types girotection ordersby family judges. Also in France and Bel-
gium, there are problems in defining forced maegfecause there is some overlap in the
policy against forced marriages and marriages af/enience. In France pre-marriage inter-
views, a longer probationary period thre specific grounds for annulation are instruments
which were originally introduced to combat marriagé convenience.

There is only little information regarding the impientation of these partially very recent
laws. On the one hand the Council of Europe’s 2@port claims that (criminal) legislation is
highly ineffective®’ With regard to criminal law the Council’s staternantrue: Little use has
been made of the specific offence so far. Theadliffies to define and to prove a forced mar-
riage as well as the barriers to initiate procegsliagainst family members are given as rea-
sons for this practical irrelevance; a good examplthe case of Germany where so far no
cases have been report&din Switzerland this has even been used as an @muagainst
criminalisation. Nevertheless, the possibility einalation has also been used very little in
Germany or Switzerland. Therefore, only time cahwhether the civil law approaches of
France and the United Kingdom will be more sucags&f On the other hand, the age limit
and language requirements introduced in Germanatidgr law have led to a clear decrease in
applications for the reunification of spouses alnel $ame can be said about the restrictive
measures in the United Kingdom. There is considerdispute as to whether these migration
measures have actually prevented forced marri@gyétcs of the ‘Danish model’, i.e. the 24-

18  Clark/Richards (2008), p. 507.

187 CoE (2005), p. 9.

8 This is also the case in Austria where barely fanged marriages have been reported to the pdioeed
marriage is since®1of July 2006 officially a crime in Austria. Befothis legislative change, since 1975
seven persons were convicted for forcing someomestoy, http://www.zwangsheirat.ch/aktuell/news.php

189 Clark/Richards (2008), p. 528.
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year rule, claim that this does not prevent foreedrriages but prevents spouses from
(re)uniting®°

There is a large influence of other countries ajslation and policy in the field of criminal
law. The question of a specific offence has bedratdl in Switzerland with reference to the
German model. The most obvious case of copyingr @tbentries’ measures is, however, visi-
ble in migration law. In particular, Denmark's mmim age of 24 years served as an argu-
ment for the introduction of the 21-year-threshidthe Netherlands (2003), as well as in
Germany and France in 2007 (18 years), in Belgion2007 (21 years) and in the United
Kingdom in 2008 (21 years). Also, the implementatas the Family Reunification Directive
played an important role in Germany and Belgiume Umited Kingdom, on the other hand, is
not bound to this directive (because of ‘opting=bt), but its policy is in line with these de-
velopments. As Switzerland is not a member of tbetlte directive does not apply to Switzer-
land either and the elevation of the age limit wejected there. The same holds for language
requirements which have to be fulfilled before irgration: Germany followed the Dutch ex-
ample as well as France (in a slightly weaker foramd the United Kingdom is planning to
follow suit. Switzerland, however, has rejectedhspmposals.

1% Migration News Sheet 2005, p. 2. Similarly evar2D01 the European Commission against Racism and
Intolerance (ECRI) stated with regard to DenmaHattsuch criteria [age limit] in the area of famiguni-
fication may impact in a discriminatory fashion @artain minority groups, such as Muslims [...]", 8kc-
ond Report of the European Commission of the Ewaopg@ouncil against Racism and Intolerance on Den-
mark, CRI (2001) 4, adopted on 16 June 2000, matkopon 3 April 2001, p. 11. Five years latertried
out that according to research this age threshbidiwis meant to prevent forced marriage only agsplo a
small group of people. Only 4% of marriages reviéwecurred as a result of the individual decisibthe
parents, see Third Report of the European Comnmissficthe European Council against Racism and Intol-
erance on Denmark, CRI 2006 (18), adopted on 16eber 2005, made public on 16 May 2006, p. 17.

1 In contrast to Denmark, which has decided tomptof Title IV of the Treaty establishing the Epean
Community, the United Kingdom and Ireland decidetlwgir involvement on a case-by-case basis (pdssibi
ity of an ‘opt-in’). In the case of this directive family reunification, the United Kingdom andl&ed did
not opt in. See recitals 17 and 18 Directive 2060&€.
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Chapter Three

THE LACK OF NUMBERS

This chapter focuses on the numbers on forced aggsi available for the countries in this
study. The central question is: Which numbers agdlable on forced marriages in the vari-
ous countries and what can be said about the soopaature of the phenomenon based on
these numbers? Just as in Chapter 1, the probletefiviition is central here as it is difficult
to describe what exactly constitutes a forced ragei Whereas the first chapter provided an
Introduction to the problem of definition, the cemt chapter illustrates how this problem in-
fluences the numerical knowledge on forced marsageually important as what can be said
is the issue of what cannot be said based on thesbers. It is difficult to obtain figures on
the topic, and when obtained these often lack ailddtdescription of how they were gener-
ated. This is why the interpretation frequentlyde#o the conclusion that very little is known
about forced marriages on the basis of numbersadai Sometimes the numbers mentioned
in discussions on the topic turn out to be littlerenthan guesswork.

The lack of reliable numbers is, however, not medeie to difficulties in obtaining and inter-
preting them, but rather inherent to forced maesags a social phenomenon. Much like do-
mestic violence, forced marriages are believedataumgderreported and any figures of them
are cglgzsidered to represent merely a fractionlafasles, except in the case of sky-high esti-
mates.

The fascination with or interest in numbers on éaranarriages requires elaboration since
numbers are not merely numbers. As James Scotispain, the birth of the state as an inter-
vening party in the matters of its citizens hasunexgyl the standardisation of measurement of
all those things that are to be controlled by ttate!®® As early as in 1676, the English
economist William Petty called statistics “politicxithmetic” to highlight the link between
the state and the numbéré.t does not come as a surprise then that political policy dis-
cussions on forced marriages often revolve arounmdhers, considering these are essential
for any decision on possible state interventionsd A&s Husbands points out numbers may

assume a subjective reality or a life of their dWh.

Many social problems, however, confront state acwith the problem that they lack num-
bers, as in the case of forced marriages. As Grukjkeand Bocker point out, policy makers
do not usually simply settle for uncertainty. Mulike the all-intervening state in Scott’s
work, policy discussions depend on numbers. Grogijleand Bocker examine the example
of discussions on the social problem of illegal raigs and they argue that estimates on the
so-called “dark figure”, e.g. for crime or illegaligrants (or forced marriages for that matter),
may say more about the estimator than about thathwik being estimated. Due to their un-
controllability, estimates on the number of illegaigrants constitute a convenient point of
departure for political commentary. High estimatan indicate that the speaker considers the
existence of illegal migrants a social problEfhSimilar logic can be seen at work in the use
of figures on forced marriages: it seems to be inam to cite some kind of figure (even if
well off) instead of simply stating that one do@s$ know what the scale of the problem is. An
example in the paragraph on Germany illustratesdtiitude where the researchers first state

192 samad/Eade (2004), p. 54.

193 Scott (1998), p. 24.

194 Braadbaart/Zevalkink (2005), p. 127.
195 Husbands (1994), p. 199.

1% Groenendijk/Bocker (1995), p. 119-120.
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that their numbers do not allow for conclusiongtomtotal number of forced marriages in the
country and yet they conclude that probably arol@% of Turkish migrant women in Ger-
many live in a marriage that they did not choosetiemselves.

The choice regarding the figures in this chaptes made based on the information available.
The figures that were merely percentages in a nepesparticle and that were impossible to
verify were not included because due to the ladkfoirmation it would have been impossible

to evaluate them in any meaningful way. The amaidrnihformation available per study and

per country differed greatly, hence the variatiothe amount of text per country. For the cur-
rent study, it was possible to obtain three kintisiumbers for the five countries. Each of

them presents a particular set of problems. Thelgnaes with each type of figures are sum-
marised in Table 3.1.

The first category of numbers is found in survesegrch where women, usually from ethnic
minorities, are asked whether they themselves ¥egoed to marry. The numbers in the sec-
ond category are also generated by the survey miethd instead of asking about personal
experiences, respondents are inquired about céddesced marriage they have heard of or
know of. The third category consists of cases atdd marriage reported or recorded by dif-
ferent organizations that deal with the phenomesanh as women'’s shelters. This last cate-
gory of data is most frequently found in materiasforced marriage.

Data Type of data Central problems

Survey on individuals Estimate based on a sample cldanwhat is being measured

Knowledge of cases of forced mar- Absolute number, sometimes Many people can report the same

riage extrapolatetf” and made into  case making it impossible to say
an estimate how many unique cases there are

It is unknown whether all of the
cases actually relate to forced mar-

riages
Reported cases at NGOs and other Absolute number, sometimes Many people can report the same
organizations extrapolated and made into an case making it impossible to say
estimate how many unique cases there are

It is unknown whether all of the
cases actually relate to forced mar-
riages

Table 3.1. The categories of humbers.

The following pages present and discuss the vanonsbers available on forced marriages in
the countries included in the sample of this stdde focus of the discussion is to answer the
guestion what these numbers say about the scaleanck of the phenomenon “forced mar-
riage”. Considering there are five countries inelddn this study, it would be ideal to com-
pare the numbers cross-nationally. Unfortunatdig, figures are in most cases not compara-
ble because they do not use the same definitidoroéd marriage, because they refer only to
absolute numbers which can vary greatly dependmghe size of migrant population in a
country or because they measure the phenomenongaomenspecific migrant group only. It
is yet another question whether it is feasible easure forced marriage only among migrants,

197 Extrapolation means that a study draws conclssimma broader range of values than is includettién

sample and the relevant parameters of these vahleesot known. For example, based on the number of
forced marriages reported in Berlin, an estimatmasle of the total number of cases in the whol&erf
many even though only information on Berlin is dadlie and there is little reason to expect thatthele

of Germany would resemble Berlin in this respect.
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and an answer to this question is not providechenrhaterials. This is why the comparison
focuses on the types of problems the differentrégipresent.

l. Belgium: Experiences of migrant women and famtiyawith forced marriage

Two sets of numbers for Belgium are discussediggé@ction. Belgium differs from the other
countries in the sample in that there are lot ohbers from surveys available since the topic
was included in questionnaires as early as in 1991.

Migrant women'’s experiences of forced marriage

One of the earliest sets of numbers on forced ages for Belgium is originally from a sur-
vey on family forming and value patterns among T&itkwomen in Flanders/{aandere

and Brussels which was conducted in 18§1Admittedly, these figures do not say much
about the current situation as they are almost tiyvgears old, but it was not possible to ob-
tain more recent survey data. These statistica@mnetheless included here because they come
from a data set that has been widely discussdtkititerature and highlight some of the prob-
lems in measuring forced marriages.

Of all the women who have ever been married insémaple 18% had been forced to marry
against their will. This seems a rather large page, but when it is specified per age and
mode of migration it is clear that it is especialg older women (40 to 49) and the marriage
migrants who raise the percentage.

Age (%) Total sample (N)

Forced to marry: 18 %
17-29 30-39 40-49
Not born in Turkey 1% 43
Migrated with / after parents 12% 14% 17% 284
Migrated with / after hus- 16% 21% 30% 422
band
Total: 749

Table 3.2. Percentage of Turkish migrant women whre forced to marry a husband against their
will. This is a further elaboration of the 18% obmen who were forced to marty.

The study that these numbers are based upon wakiacted in 1997°° A sample of 850
Turkish women was interviewed for this purpose.retleough survey research often utilizes
samples of around 1,000 persons, the suitable sasig# depends on what one aims to meas-
ure (which calculations) and how great an accuiaagquired?® More important than the
size of the sample is the requirement of randonmpfiaghnwhich means that every person has
an equal chance of being selected from the databaséhe sample is drawn from. A sample
of several thousands of persons is not worth miiths not randomly selected, at least with
regard to key variables.

The question of what exactly constitutes a “Turkigarson is not explicitly discussed. Con-
sidering that Lesthaege mentions first, secondthind generation Turkish migrants being
included, it seems that a Turkish person is defimedome combination of birth place, par-
ents’ birth place and some other variable thatbmansed to identify third generation migrants
whose parents might also have been born in Belgismurkish. Being Turkish is clearly not
defined by one’s nationality but rather by a comaliimn of ethnicity and migrant status.

1% Gezinsvorming en waardenpatronen bij Turkse vrouindfiaanderen en Brussel 1991

199 Lesthaege (1993).
200 The discussion is based on: Lesthaege (1996).
201 See McClave/Sincich (2003) for how to calculdiie.t
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The sample was stratified, meaning that a numberwficipalities §emeentéswas first cho-
sen based on whether there were more than 100shuplrsons residéfit and within these
municipalities a random sample of Turkish persoas taken from the municipal “alien regis-
ter” (vreemdelingenregistemwhere migrants are register®d.It is unclear how this register
would help find third generation migrants. The es@ntativity of the sample for the whole of
Belgium may have suffered due to the choice of iBlrknigrants in Flanders and Brussels
only. Whether there were reasons to exclude thdodfalprovinces is not made explicit by
Lesthaege.

It has to be noted here, however, that represgityais always a question of ‘representative

for what'. A sample can be representative in teofmsge and socio-economic position for ex-
ample, but in this case it is not known which disiens of the population are considered im-
portant to include. Also, not having any numbergh@general population the sample is sup-
posed to represent, it is difficult to judge thengte. It is plausible that Belgium-born women

of Turkish origin are underrepresented with 43 oesients (5% of the total sample).

What these figures say about the scale and nafuimaed marriages is a question of inter-
pretation. That 18% of all Turkish women who hawerebeen married, however defined,
would have been forced to marry does seem likerge laumber. But it is not self-evident
what this figure says about the overall occurresfciorced marriages. Three main problems
are evident here and will be discussed below: huéce of respondents, the moment and the
place of the forced marriages.

The choice of respondents is problematic hereworreasons. Firstly, only Turkish migrants
were included in the study, which was later algdicated on Moroccan migrants. This means
that other migrant groups or native Belgians areinduded as potential victims of forced
marriage, a focus that is also implicit in the di#fon of the problem, as discussed in Chapter
1. Forced marriages are generally seen as a migsud and a women’s issue, and this as-
sumption is also reflected in the choice of womethie samplé®* Therefore, the possibility
of men or other groups in the population being édrto marry is left outside the study. As
only a part of the potential population is includedthe sample, probably not all possible
forced marriages are measured.

Considering that the survey focuses on the expeggnf Turkish women during their whole

life time, these figures do not say anything akibet occurrence of forced marriages at the
time of the survey. After all, a forced marriagesofneone who is 48 years old probably took
place some thirty years ago, even though, agais,ribt even possible to estimate when all
these marriages took place. Additionally, therense¢o be a large difference between the
various age groups and paths of migration. Oldenamand women who migrated with their

partners are clearly the ones most frequently tbtoemarry.

The third problem, the one regarding the place, psoblem in all data that includes informa-
tion on events during the individual lifetime offiest generation migrant. Considering that
many forced marriages probably take place outsideuope, it might not even be feasible to
try measuring them per country. But in these nusibeo distinction is made between mar-
riages abroad and marriages in Belgium, which bthes situation somewhat. This set of
numbers does, then, not say much about the totabauof forced marriages in Belgium or

202 gpecial attention was given to including agglomiens of different sizes in the sample in ordeavoid

bias in choosing municipalities.

This method of sampling has the advantage ofiding only relevant units (here municipalities withrk-

ish inhabitants) for further sampling.

It must be noted here that forced marriages aeely one part of the study, so that the sample meas
chosen simply in order to study this particularicofBut considering the survey focuses on questions
around family formation, marriage is framed her@aagpomen’s issue.

203
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abroad. What these figures say about forced masiag) that a rather large proportion of
Turkish migrant women who have ever been marri@dd)lresiding in Belgium have experi-
enced a forced marriage during their lifetime. Whdbffierent migration paths are distin-
guished, it seems that especially many women (B39%, see Table 3.2.) who have migrated
to Belgium because of their partner have been tbtoemarry, whereas for younger women
the trend seems to be the younger the women, wer fierced marriages there are. This latter
fact would seem to suggest that at least in 198 pienomenon was actually decreasing.

Familiarity with forced marriages among young peopé

In 2004 researchers at the Catholic University ofitain conducted a study on high school
(lycée pupils’ aspirations and attitudes towards magiaghere the respondents were also
asked about their familiarity with forced marriadesth within their own social environment
and in generd® Familiarity in general means that the pupils wezquested to indicate
whether they thought forced marriages occurredllaaredl more specifically, whether they
knew of any cases. Most respondents (74%) tholgitforced marriages occurred and a mi-
nority of 7% even knew of cases within their owmfly, whereas 16% knew of cases outside
the family (see Table 3.3. for details).

Knowledge of forced marriages Percentage (%) of puls 15-18 years
Thinks forced marriages occur 74 %

Knows of cases 16 %

Knows of cases in his/her own family 7%

Total: 100 %

Table 3.3. Belgian high school students’ familiaritith forced marriage (N=1200).

The study was conducted among 1,200 pupils bet@&esnd 18 years of age in schools of
different educational track8® The schools were located in Brussels and aroumdiftze pu-
pils were all French-speaking. The sample wasifs¢dtso that a choice was made for re-
gions with ethnically and socio-economically divergopulations, to be precise Brussels,
Liége and Charleroi, and ethnically diverse schedtkin these region®’ Diversity in back-
ground, i.e. ethnicity and socio-economic positiohthe students was desirable because the
aim was to create a sample that would reflect thersity of Belgium as a country, or at least
the French-speaking parts of it.

Whereas a sample of 1,200 respondents, if randeeigcted, would not seem too small, the
crucial point is however the choice of units. Omgluding French-speaking regions could
damage the representativity if the migrant popatatiare different in different language ar-
eas. Additionally, oversampling for ethnically dise pupils and therefore for pupils with a
migrant background means that the results probadystate the familiarity of young people
with forced marriages if compared to areas withdewigrants. This emphasis for migrant
presence in the sample is nevertheless understendatsidering that the study focuses on
forced marriages which are typically seen as aanigissue in Belgium.

For further evaluation of what these figures sagualihe scale of the problem, it is vital to
consider what the study actually measures. Thelimity of pupils with forced marriages
does not necessarily say much about the actuakmecme of such marriages. The fact that

205 Garcia/Dumont/Melan/Monshe (2004).

208 The Belgian school system consists of both vogatiand academic tracks that pupils can followthen
intermediate level.

In total 221 schools were contacted, 30 of wiich5% of the total) expressed an interest in pigation.
Of these, 20 schools were selected in the finalpdafor participation based on how well they fudd the
aim of gaining a diverse sample.

207
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74% of the pupils thinks that forced marriages somes occur suggests that they are familiar
with the phenomenon, but this could be due to themng familiar with actual cases or to me-
dia publicity or to discussions with parents orestpeople. The latter alternatives seem more
plausible considering the large difference betwden74% that think forced marriages take
place and the 16% that actually know of cases laad % that personally know of such cases.

The fact that 16% of the pupils personally knowca$es of forced marriage and 7% even of
cases within their own family suggests that forosamtriages actually occur, but it does not
say much about the scale of the problem. More stisdean know the same case or even
come from the same family, especially when the alshare located relatively close to each
other as is the case in this sample. So, it is site to come to the conclusion that a certain
percentage of the population is forced to marryhenbasis of these data.

But the difference between those who know of casesthose who know of cases within
their own family suggests that more people thanittmediate family are aware of forced
marriages taking place. This indicates that theesgcthat is supposed to surround these mar-
riages does not seem to be absolute, at leastmwigyoung people.

Il. France: Questionable extrapolation of known cases

The section on France discusses three differemteswf data. The French numbers are par-
ticularly difficult to get a grip on. They seemlie the highest ones, both in absolute and rela-
tive terms, of all the countries in the sample getdthey are also least reliable figures.

Many young people are affected by forced marriages

The French NGO GAMSQGroupe femmes pour I’Abolition des Mutilations Sdbas) states

on its website that 700,000 of 10-to-18-year-oldsenaffected by forced marriage in 2002 in
France. It is not clear whether this number refersne year or all years up to 2002. This fig-
ure is an extrapolation of the number of forcednages that take place in the regiodg-
partements where the most cases of female circumcision onafe genital mutilation
(FGM),**® as it is called in this context, take place. Fenwitcumcision is mentioned by the
GAMS in this respect because the organization fesus eradicating this practice. The exact
nature of the link between female circumcision &mded marriage is not clear. One could
guess that both are seen as symbols or expresdiangatriarchal social system. The connec-
tion between the two practices is, however, salianErench discussions on the topic of
forced marriages. Measuring forced marriages imsan@here female circumcision is most
prevalent presents a problem because, if thereleeid an intimate link between the two phe-
nomena, these areas are bound to be the placee ¥adneed marriages are also most preva-
lent. Therefore, any number found in such areaslikely to be representative for the rest of
the country.

The grounds for this extrapolation are not maddiekpbut any extrapolation is an uncertain
undertaking. It means taking the cases one knovendfprojecting what these cases tell us
upon a range of cases where the parameters arewnkiiere this means that the numbers
measured in regions with a high prevalence ratédtin female circumcision and forced mar-
riages are projected onto regions where therearenany cases of female circumcision, even
though the correlation between the two practicggésented as a crucial one. If this connec-
tion is indeed such a critical one, it does nots@estifiable to conclude that forced marriages
would occur in non-female circumcision regions atrailar rate.

28 Female genital mutilation is a synonym for femgifeumcision.
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The figure of 700,000 is rather high, especiallynpared to the other countries in this study,
and would therefore seem to suggest that forcediagass are more prevalent in France than
in other countries. However, it is not clear whateant by “affected by” in this case; af-
fected in what way? This could refer to the totahwer of actual forced marriages and
threats of forced marriage, or it could includehbpartners in the marriage, to name a few op-
tions. If more persons than one are included asgbaifected by a forced marriage, it is un-
derstandable that the number is rather high. Bubhénend, there are more suggestions than
actual facts included in any discussion on this benwhich is why 700,000 seems to be an
unfounded estimate and not the result of a systenmaestigation.

In terms of the nature of the phenomenon, the nurab&00,000 suggests that forced mar-
riages are very widespread and probably not velyr@lly specific because migrants from
many different groups would have to be involvedtfos number to be anywhere near the ac-
tual number. Christine Jama from the women’s omgion Voix de Femmes says that forced
marriages are not, indeed, only prevalent amongantg. She says that there are also cases
of forced marriage known among families of diplosnand in the region of BrittanyB(e-
tagng in general?®®

Young people affected by forced marriages

The Haut Conseil A l'intégration(High Council of Integration), hereafter called H@lso
provides a number on forced marriages. The HClaggred a number of organizations (the
number is not specified) which deal with forced nzaes and came to the conclusion that
70,000 young people between 10 and 18 years ofragmly girls, are affected by forced
marriages, but does not state what time framenthisber refers t6'° These are again cases
in the 14 regionsdg¢partemen)swhere most female circumcisions take place. Bisw in
the report (on page 51) it is stated that the nurakiginally came from GAMS, the organiza-
tion discussed above, which would seem rather gér@aonsidering that the GAMS figure for
2002 is 10 times larger than the HCI figure.

The issues surrounding the terminology of beindetaed by” are equally problematic here as
above. In addition, since this number is basedaw many people approach NGOs for help
in cases of forced marriage, it is not clear whethes is an absolute number based on meas-
urement or an estimate. In both cases, the prolddehat we do not know how the number of
cases that come to the knowledge of NGOs is retatéite total number of cases.

Cases of forced marriage among school-going youth

The FrenchLes Services de I'Education NationgMinistry of Education) also records cases
of forced marriage in different municipalitiedépartemenis This registration is again con-
nected to the occurrence of female circumcisiontf@onumber recorded by the ministry is
based on those municipalities where the most acafsgsmale circumcision occur. The num-
ber of cases (of forced marriage) ranges in theg@ms from 15 cases annually in Val-d'Oise
to more than 30 in Seine-Saint-Denis. The number®aginally based on data from schools
in these areas but it is not clear what exactheggstered by schools as forced marriage; teen-
agers not being present at school, suspicions cdwoborated cases of forced marria?éb?

In terms of the scale of the phenomenon, it isoefrse quite difficult to say something on the

basis of such small numbers, especially since $ ma possible to obtain numbers on school-
going youth in these municipalities to compare ¢hesmbers to.

209 Bame (2005). L’enfer tabou des mariages forcéstiBsimo, 12 April 2005.

210 Haut Conseil A 'integration (2003), p. 63-67.
21| azaridis (2004).



42 Chapter 3: The lack of statistics

As the numbers are from the Ministry of Education &aence schools, they only say some-
thing about marriages among a certain age groepsahool-going youth. It has, however, not
been demonstrated that this age group would benheone affected by forced marriages.
But the focus on this age cohort is logical witthe French context where forced marriage is
defined as a problem for young girls (See Chapter 1

In terms of the nature of the phenomenon, thesedgysuggest that forced marriages prevent
young people from going to school. Apparently, fisasi are able to break any rules that
might be in place to prohibit underage childremfraropping out of school. Additionally, the
gender neutral formulation of the numbers (youthsdolescents, in Frenchdolescentgs
would suggest that forced marriages affect boysgarsl to the same extent. Taking the defi-
nition in the French discussion on forced marriaiggs account (See Chapter 1), it would
seem that the term “youths” actually refers tosgimére.

Il. Germany: Experiences of migrant women and caseastezgd by NGOs

For Germany there are essentially three sourcéiguies: one national study and two local
ones.

Turkish migrant women’s experiences of forced marrage

The most recent source of data is the 2005 studhéBundesministerium fur Familie, Sen-
ioren, Frauen und Jugen@erman Ministry of Family Affairs, Senior CitizenWomen and
Youth)?*? This study deals with women’s wellbeing in Germamyeneral and not specifi-
cally with forced marriages. In order to includes texperiences of non-German women, a
number of migrant women were included in the samydigrant women (and men) are often
excluded from surveys on account of their lackasfguage skills, but in this survey the re-
spondents were offered the possibility to take patheir own language. Those with a Turk-
ish background were asked, in addition to the stethdquestions, about their potential experi-
ences with arranged and forced marriage.

The total sample of 397 Turkish women consistedaien of Turkish nationality or whose
parents were born in Turkéy® The researchers do not explicitly say that thepdimmg was
done randomly, but the otherwise extensive disonssin sampling and methods does suggest
that standard procedures, i.e. randomisation, wppdied. Only those women who were or
had been married to a Turkish man were asked abeutchoice of partner. Just as is the case
with most studies on migrants, here too a cleandi®in on who is and who is not Turkish is
lacking. Whether this is a question of nationalé@shnicity, identity, or a combination thereof,
remains unclear. Half of these 143 women had had gartner chosen for them by others,
most often by family members. Of this group, 17%udht at the time that they had been
forced into the marriage. A larger group (25%) liael feeling that their opinion about the
marriage had not been asked (see Table 3.4. failgjet

Percentage (%) N
Of the total whose partner was chosen for them:
Agreed with the choice of others 75 % 53
Would have preferred to choose themselves 23 % 16
Unknown 2% 2
Total: 100 % 71

212 BMFSFJ (2005).

23 The sample was chosen from the population ragstebecause German people with Turkish paremts ar
not registered as Turkish in the register, an &idit random sample of women was chosen. In thisrla
sample, it was up to the researchers to decidewdudd qualify as Turkish, i.e. whose parents wecanf
Turkey.
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Of the total whose partner was chosen for them:

Had the feeling their opinion had not been asked 5 %2 18
Thought at the time they had been forced to marry 7 %l 12
Total: 42 % 30
Total (N) Turkish women married to a Turkish man 143
Chose partner themselves 50 % 72
Had partner chosen for them 50 % 71

Table 3.4. Opinions on the choice of partner amburgtish migrant women whose marriage partner
was chosen for them.

Representativity of the sample is a key issue tidileg what these figures say about the scale
of the phenomenon of forced marriage. The 397 Barkéspondents do not form a very large
sample, but then again it is not known how bigttital population of Turkish migrant women
is. Additionally, it is not known whether randontism was attempted. Possibly, the authors
are not explicit on this; the aim was to have aparthat would be representative for all non-
German women together. Additionally, only 143 (368b)the Turkish respondents were or
had ever been married to a Turkish man and weredbasidered to have been at risk of be-
ing forced to marry. It is not clear why only Twshi partners would present the threat of a
forced marriage. The authors also note that thebewnsnare too small to draw conclusions on
the whole population of Turkish migrants.

A logical conclusion would be then to state thatsth results cannot be projected onto the rest
of Germany, but the authors of the report choossoee speculative path in stating that the
results suggest that around 10% of Turkish mignaarhen in Germany live in marriages they
did not themselves choose or that they were foret* Based on such a low number of
cases, this conclusion is not justified, howevergeng it might be.

One more reason not to conclude these numbers itodimative of the scale of forced mar-
riages in Germany is the fact that women of diffiér@ges were interviewed and the results
are presented without information about age. Th# I@r women who felt they had been
forced to marry indicates the percentage of wombn tave at some point in their life ex-
perienced a forced marriage. It does not say homymamen were forced for example in the
last 5 years, making it possible that all of thesenen were forced to marry 30 or 40 years
ago. Hypothetically, this might even be a likelgsario because young women who were re-
cently forced into a marriage might not want tadare to participate in a survey on violence.
This is expected to happen more generally in swegydomestic violence — the people with
the worst or most current experiences of violermeeret likely to participate in a survey on
the subject. And even if they were, their violeattpers might object>

The last problem in measuring the scale of the Iprolis the most obvious; only Turkish
women were interviewed, and not men, or women aed from other migrant communities,
or the German majority population. Even though neogterts would say that the majority of
the victims are women, nonetheless there are atso who are victims of forced marriage.
And Turkish migrants are not the only group in whiorced marriages sometimes take place.
The experiences of Turkish women are not necegsaresentative for other potential risk
groups. In German debates on forced marriage,ighmsainly defined as a problem of mi-

24 This 10% is probably the average derived from XBevomen whose opinion was not asked and the 12

who were forced. Taking these numbers as a pegemtathe total sample (143) we arrive at 13% a¥d 8
respectively, the average of which is 10%.
215 van Dijk/Flight/Oppenhuis/Duesmann (1997).
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grants of Turkish origin, possibly because thia &zeable group of migrants and because the
presence of Turkish migrants in Germany is percelwemany to be problematic.

In terms of the nature of the phenomenon, thendistin between one’s opinion not being

asked and being forced produces certain outcomese Momen say that their opinion was
not asked than that they were forced which sugdkatghis is an important distinction. If the

only question had been about being forced to mahney resulting numbers would have been
considerably lower. So it seems that there is tindtson between the two. This is important
to understand when devising any interventions. i this distinction also poses a problem
because both in terms of understanding the magnitddhe phenomenon and devising pol-
icy, it is not clear whether the answers of botbugis of women are equally important.

Cases of forced marriages reported to NGOs in Hambrg

One of the two local studies for Germany was cdrdat in 2006 by th&awaetz-Stiftungn
Hamburg?*® The Lawaetz-Stiftungs a charitable organization which provides “assise for
self-assistance” meaning that socially and econaligiclisadvantaged people are enabled to
gain access to the housing, training and labouketdahrough innovative methods of mobili-
sation to self-help'” This study is a survey that was conducted amoggrizations that of-
fer consultation, advice or assistance to victifm®wed marriage in Hamburg. As the debate
on forced marriages started to gain momentum inig®| the local government organ for so-
cial matters Behdrde fur Soziales, Familie, Gesundheit und \@rbhnerschutzBSG) asked
the Lawaetz-Stiftung to carry out a study on thee ind symptoms of the problem and the
assistance provided by making an inventory of dwall organizations dealing with the topic
and their experiences with forced marriages.

As a result, theeawaetz-Stiftungeports that there were 210 cases in 2005 whexeobthese
organizations was approached to offer consultatassjstance or advice. These 210 cases
were reported by the 26 institutions that had digtamne consultations and also kept a record
of them. One institution did not keep records bifiéred counselling and another 5 institu-
tions offered counselling but did not have any sase2005. Those asking for assistance were
mainly women (95%) with only a minority (5%) of me@f the total, 169 cases (81%) in-
volved women who were themselves either threatémdue forced to marry or already in a
forced marriage. The rest were consultations fentis, relatives and other people in the so-
cial environment of the person being forced to marr

Bearing all this in mind, the aim here is to evéuahat these numbers say about the scale of
forced marriages. The total of 210 contacts thedllorganizations had with victims and per-
sons close to victims of forced marriage obvioustlicates that forced marriages take place
or that there is a risk that they will take plaBeit this number cannot be taken to equal the
total of forced marriage cases in the Hamburg are€2005 due to two reasons. Firstly, the
same persons can seek assistance and advice fifenemli organizations and several persons
can be involved in the same case. Therefore, tla iBonot necessarily the actual number of
unique cases contacting organizations. Secondig, ilnpossible to say anything about the
relationship between the cases where organizatimmsontacted and those in which they are
not. It seems justified to expect that there ase ahses that do not become known to the so-
cial environment of the victims or the organizaiphut we cannot really say anything about
the number of these cases. So based on the nurh®étri® impossible to say anything about
the total number of cases in Hamburg, let alortbeérrest of the country.

26 | awaetz-Stiftung (2006), p. 13-15.
A7 http:/iwww.lawaetz.de/
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Leaving the possibility of generalisation asideisjt however, interesting that the organiza-
tions in this study have recorded who actually seeip. In the majority of cases these are
(potential) victims, amongst whom women form thgarity.

V. United Kingdom: Cases registered by the government

As the discussion on forced marriages has beemeantithe United Kingdom for quite a
number of years, there are a lot of figures avilaim the issue. And yet, this does not mean
that these figures are more well-defined or cleantin the other countries, only that there are
more of them.

Forced Marriage Unit figures

Contrary to the other countries in the sample,Uhged Kingdom has a separate government
office that deals with forced marriages, farced Marriage Unit(FMU) which is a joint unit

of the Foreign and Commonwealth OffigECO) and theHome Office The numbers of the
Forced Marriage Unit circulate widely in the dissiesis on forced marriages. Generally, the
unit deals with 250 to 300 cases per year. Appraigty 15% of these involve male vic-

tims 218

The officials of the FMU do, however, say that theording of cases has not been very accu-
rate so far. In 2008 (up until October) 388 cadefo@ed marriage had come to the knowl-
edge of the FMU, 192 of these concerning givingséasce to victims (171 times overseas,
21 in the United Kingdom), and 196 dealt with immaigpn?*° In these latter cases, the FMU
helped to prevent migration in a case of forcedriage so that the partner from abroad was
not allowed to immigrate into the United Kingdom. dddition to these cases, the advice of
the FMU was asked approximately 1,000 times in 2@@@in up until October, by different
organizations and individuals in the United Kingdom

The advantage of these numbers is that, due t@lw®ntrally organised by the FMU, they
certainly refer to unique cases. Therefore it &ified to conclude that there were at least 388
cases of forced marriage or threat of forced mgeria the United Kingdom or involving UK
citizens abroad. Considering that there had bemistl400 cases in 2008 before October, it
would seem that the number of cases coming tonbe/ledge of FMU is rising. The number
in previous years has fluctuated between 200 afdf@sthe whole year. It seems plausible
that this increase is due to the increased activityhe part of the government or to increased
awareness or changing perceptions of the victims.

It is not clear what the relationship is betwees 888 cases in the first two-thirds of 2008

with the cases that go unnoticed. If the total nemif known and unknown cases stays sta-
ble, the increase in the number of cases comirthdaattention of the FMU would suggest

that a greater part of the total is becoming knoBut whether this is the current state of af-

fairs, remains guess work at the moment.

The numbers do give some clues as to the natdmradd marriage. Firstly, the great number
of cases involving immigration or assistance abilioditates that much of the problem takes
place outside of the United Kingdom. This dimensibfiorced marriages is not as clearly in-
dicated in the numbers for the other countriesis $tudy, although what is being measured
is affected by who does the measuring. The FMU dtsss domestic work, but is most re-
nowned for its services outside the United Kingddragically, persons abroad are more
likely to get into contact with the FMU. Additioral the FMU figures explicitly include men
as victims. Even though in the minority, the fdwttmen account for 15% of the cases in the

218 Khanum (2004), p. 14.
218 personal communications with the FMU, Novembe&0
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FMU figures, does suggest that a considerable nurabenen are victims of forced mar-
riages.

Luton study

Nazia Khanum’s 2004 study on forced marriages itohlalso provides an estimate on the
scale of the problem. In her inquiry on communitganizations dealing with forced mar-
riages, she found that altogether around 526 eieguivere made to the six organizations in
the year of the study in Luton alone. Khanum egisshat more than 1,000 people in Luton
are annually concerned with forced marriage. Thenese of 1,000 cases by Khanum is
lower than the 10% estimate would lead us to ex(@tfi cases would be 10% of 5260 cases)
because she suspects that the same people go yoongamizations and are concerned about
the same wedding. The estimate of 10% is based@mnalogy with rape which is generally
estimated to be registered in 10% of the actuas&S Within the current study, it was not
possible to obtain any proof suggesting that tBi% would be based on empirical evidence.
It seems most likely that the 10% is a random lgre that is meant to indicate that many or
most cases of rape go unnoticed.

Khanum quite rightly expresses her doubts aboutstrength of the evidence provided by
these 526 cases. In addition, it must be rematkaithe method of extrapolation to the total
of 1,000 cases seems to be a rhetoric way of gt#tet this is a serious problem rather than
the result of any calculation.

Bradford City Council Statistics

Bradford, a city with a considerable South Asiamgmait population where forced marriages
are thought to be frequent, has made a link betwreemumber of pupils absent from school
and forced marriages. The City Council was alarmledut the more than 200 teenage girls
that seemed to disappear per year who were fearbd forced to marry abroad. In the end,
the City Council identified 205 children in theyciivho were not at school. Of these, 172
were tracked to an alternative location or knowrbéoenrolled at a different school. Out of
the total population of 89,000 school childrenhe tity, 33 children have been out of school
for more than 2 montt&!

It is not totally fair to set the 33 missing pupdgainst the whole school population since
there is little reason to expect that the wholeytaiion would be at an equal risk of being
forced to marry. It seems that girls from Southafsscommunities are more often forced into
marriage than children from other groups. But thgain, the 33 pupils were not necessarily
forced to marry. Running away from home or droppiag from school are also possible rea-
sons for teenagers not to be at school. The gtga@siem with relying on school attendance
numbers is that the relationship between such ntsrdo@d forced marriages is not clearly es-
tablished. At the same time, such numbers candieative of forced marriages existing even
though they do not say much about the scale ofpttenomenon. Additionally, measuring
forced marriages based on school numbers leavesieabove school age outside of the sta-
tistics. Neither is it clear whether some persamsdd to marry continue to go to school when
married, which would mean that the number of pupiissing does not give an indication of
the size of the problem.

The 1,000 cases in the media
In addition to the numbers discussed above, thesBrmedia and actors involved in the de-
bate on forced marriages often cite a figure oDQ,0ases per year. One scholarly source,

220 Khanum, op cit, p. 43.

221 Kamguian (2008).
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Na’im, also mentions this figuf&® He says that even conservative estimates on foreed
riage state that there are 1,000 cases per yeahahthe organizatioSouthall Black Sisters
thinks this is an underestimate. According to Nathe figure 1,000 comes from a child ab-
duction charity called Reunite, but they have ndtlighed this estimate anywhere. The same
number is also often mentioned by the media.

These 1,000 cases would seem to be guess workthiegare not substantiated anywhere or
by anyone. Rather, the number is referred to asstimate. A round number such as 1,000 is
of course catchy and easy to name, but not nedgdsae.

V. Switzerland: Cases registered by NGOs

For Switzerland there is only one study availablécl includes numbers. It was conducted
in 2005 by the Lausanne-based NGOrgir. Swiss organizations dealing with forced mar-
riage were surveyed about the number of caseshhdyseen and registered in the last 5
years. By “casesSurgir means victims of forced marriage, probably peegie are forced to
marry, even though the organization does not eixiglidefine the terms “case” and “victim”.
This was the first survey ever to be conductechertdpic of forced marriages in Switzerland.
Surgir reports that there were 400 registered caseitatt 5 years, 140 of which took place
after the 1st of January 2005. The organizatiorsdue know whether all the organizations
register all the cases. The authors quite rightiytpout that it is impossible to calculate the
total number on the basis of these figures becauseot possible to say anything about the
relationship between registered and unregistersesca

So, just as is the case with the other figureshemumber of cases registered by NGOs, cau-
tion should be exercised in drawing conclusionsttmn total number of forced marriages
based on these figures.

Conclusion: Unclear definitions lead to unclear rmaegements

This chapter set out to answer the question of watbers are available and what can be
said about the issue based on these numbers. Dhe discussion shows that very little can
be said about the actual magnitude of the problased on the numbers available. The criti-
cism of the figures demonstrates several problaethsrént in trying to measure the total
number of forced marriages. The fact that studgragtudy encounters the same problems
shows two things. On the one hand, it illustratew lifficult it is to measure the number of
forced marriages because these are difficult tomdefue to the complexity of the phenome-
non. On the other hand, the repetition of the samproblems demonstrates the necessity
both the government and NGOs seem to feel to genewembers. This necessity means that a
choice is made to try to measure forced marriaggead of first trying to tackle the problems
identified in previous research. The problems carillostrated by two questions which are
left unanswered: what is being measured and wiicl frame do these measurements refer
to?

Six factors contribute to blurring exactly whatstthat is being measured. Firstly, the defini-
tion of the object of study is crucial. As the Garnmsurvey suggests, where fewer women
agreed to having been forced than to having mamigainst their will, the boundaries be-
tween forced and arranged marriages might be faridnany respondents. The role that third
parties play in bringing about a marriage is, th@opably not easily definable as forcing or
arranging, where free will would be lacking in first case and be fully present in the second.
Not taking this into account makes it difficult $ay in the end whether one is measuring

222 An-Na'im (2000).
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forced, arranged or some other kind of marriagesoBdly, the choice of population is partly
responsible for the numbers a study provides. ThigiBnh and German studies examine
forced marriages among a population of Turkish wantieereby beforehand excluding Turk-
ish men as well as men and women from other etgroaps. Additionally, it is often not
clear at all what exactly is meant by the term ‘Kisin”. Such a study can therefore only say
something about forced marriages among this urlgldafined subpopulation. Thirdly, some
studies (Switzerland, Germany, France and the drdiagdom) focus on measuring ‘cases’
of forced marriage, but it is not always clear wbanstitutes a case and how one can measure
these. Most notably, it is impossible to say, exaephe case of the British FMU, that all
cases are unique and that the same case has naelpeeted by several people. Fourth, some
studies infer the number of forced marriages frayares on another subject. This is the case
with the British numbers on school attendance. B@a introduces an element of insecurity
into the statistics because there is no way of kngwhether these cases are actually related
to forced marriages. Fifth, many numbers, mosthigtthe French ones, choose to extrapo-
late the number of forced marriages found in ongufadion to another population. Numbers
found in one area are projected to other areaouitithroviding good arguments for doing so.
It does not seem plausible that forced marriagagdvoe equally prevalent everywhere. And
finally, neither absolute numbers nor estimatewvigdema clear idea of the magnitude of the
problem without some demographic information. Mdhyropean countries have migration
populations where the second and third generatiane reached marriage age in the period
since the 1990s. Thus 10 forced marriages amongpalgtion with few young people is a
different figure than the same number among a @i consisting mainly of young people.

Not only is the object of the study blurred, bitcathe time frame is often unclear, so that one
does not know which time period the numbers redeihe clearest example of this problem
can be seen in surveys where respondents are alkattheir life time experiences of forced
marriage. The result is a number that does notasgthing about the total number of forced
marriages at any given point in time, except if thenber is linked to the age at the time of
the survey and age at the time of the marriagesibeth measures were not undertaken in any
of the studies discussed here. Additionally, ipassible that a marriage is initially not per-
ceived to be a forced one, but only comes to bmeléfas such with hindsight. In the end, the
only conclusion that can be made without hesitaahat most likely forced marriages occur
in all the countries of the study.
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Chapter Four

DEBATES ON FORCED MARRIAGES

This chapter aims at highlighting some of the mimiade in debates on forced marriage in
the different countries. Chapter 1 dealt with tledidtions of forced marriage and here it is
the debates that these definitions originate ihdhain the focus. The central question is: Are
there public debates on forced marriages, and wvkeat do these debates look like? The term
‘public’ refers here first and foremost to the viepoliticians voice in the media, mostly the
printed press, and in political organs such asi®nal parliaments. In addition to the views
of politicians, also the role of NGOs in the delsagediscussed. This chapter does not provide
a comprehensive view of all public debates on thigext, but merely outlines some of the
contours of these in the period since the 1990shdice is made here for the plural use of
‘debate’ instead of singular because the aim istmgiresent ‘the’ entire debate, but merely
some aspects of some debates. The discussioneid basa combination of newspaper articles
and scientific articles where the scientific tegtsdebates, when available, structure the dis-
cussion (see Bibliography, VIII Media, for the madés used). And yet, the analysis pre-
sented here should not be dismissed as beingytsigtlarate from reality. As Wester argues,
media materials make use of the same frameworkseaiing as the rest of society and thus
say something about the socio-cultural reality tveye produced i

One should also bear in mind that there are sorrgspof view that are not likely to end up
in papers. In some countries, NGO representatises@nstantly asked for their reaction on
any developments concerning forced marriages wkdreather countries mostly legal ex-
perts are featured in the press. The titles ofciwentry paragraphs are meant to give the
reader an impression of some of the dominant them#se debates and not to suggest that
these are the only or most important topics ofudismn.

Much of the media publicity forced marriages reeeooncerns individual cases of forced
marriage, sometimes in combination with an honalling where a person, usually a girl, is
killed after escaping the threat of a forced mgeiarhese can be survival stories such as the
2002 case of a Belgian Moroccan woman who manageddape from a car in Spain as she
was being transported to Morocco for marridtfeBut stories on forced marriage can also be
tragedies where the refusal to marry finally resuitthe bride- or groom-to-be being killed,
as was the case in the 1999 killing of RukshanaiNalze United Kingdoni® However im-
portant such stories might be in generating medligity for forced marriage%?’ they are
not explicitly analysed here because that wouldiiregstudying the meanings embedded in
them and such an undertaking is beyond the scotieso$tudy. Individual cases are included
in the discussion when they have been generallyantial in debates on forced marriage. On
the whole, it is justified to say that these steserve to trigger moral outrage and public at-
tention on the issue of forced marriage.

The following discussion is organised around issndke debates and consequently does not
provide a chronological overview. This may make dedates seem static and unchangeable
but the purpose of the analysis here is to invesgasome of the points of view on forced
marriages.

22 \Wester, (2006), p. 2.

224 De Standaard, 11 April 2002, Belgische ontsnaptgedwongen Marokkaans huwelijk.

225 Siddiqui (2005), p. 269-270.

2% Razack (2004, p. 150) even argues that thess easethe reason why European countries have ctarte
design policy to tackle forced marriages.
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In many countries, some form of criminalisation bagn the topic of intense debate. What is
meant in this chapter by criminalisation is lesscige than in Chapter 2 on policy and legal
measures. In public debates, the ideas on whatlgxaés that should be criminalised and
how this should be done are very diverse and byeans clear to all.

l. Belgium: Debate on restricting marriage migration

The following discussion on Belgian debates onddrmarriage is mainly based on materials
from the Flemish-speaking part of BelgiuMlaanderen(Flandersf?’ This preference for
Vlaanderen implies a possible bias in the typeedfades and points of view expressed that are
included in this study. Gily Coene and Chia Longrtfank that, due to the federal structure,
there is not one single easily identifiable delmtdorced marriages in Belgium. The French-
speaking provinces (together referred toN&allonie have imitated the French approach of
assimilation and integration in their approach tgration and multicultural issues, whereas
the Flemish speaking provinces have been more dtawhe Dutch and Anglo-Saxon ap-
proaches of multiculturalism where ethnic minoptlicies are dominarft®

Belgian scientists, journalists and politicians daat least since 2002, often raised the issue
of marriage migration in public. It is frequentlgfthed as a social problem because it is as-
sumed that migrants will not integrate into Belgsotiety if they continue to marry partners
from outside. The link between marriage migratiowl #orced marriage consists of the gen-
eral assumption that forced marriages form an efitepart of marriage migration, and mar-
riage migration, and with it forced marriage, isqaved as incompatible with the principles
of Western liberal democraciéS. Marriage migration is considered unacceptable aysion
others because it is assumed that it is alwaysemded to forced marriage. Bart Somers, from
the liberal party VLD, has criticised marriage naijon and his comments seem to be based
on the idea that every case of marriage migratmrstitutes a forced marriag®. Since the
connection between marriage migration and forcediages is mentioned often, debates on
marriage migration are partially about forced nages.

It is somewhat surprising that in the Belgian (Fkm context especially socialist politicians,
members of th&PA(Sociaal Progressief Alternatjefhave criticised marriage migration and
the existence of forced marriages. Traditionally,many West European countries it have
been the parties on the right side of the politsgactrum that have taken up a critical position
towards migrants (for example Jean-Marie Le Penhaséiront Nationalin France). Robert
Voorhamme, the chairman of SPA in Antwerp at theeti states that the practice of marriage
migration conflicts with universal values, suchthat of equality, and hinders integration.
Marriage migration would, then, disadvantage worbecause they are always forced to
marry when they take part in this type of migratidimount Bousakla, another SPA politi-
cian, argues that marriage migration reverses theegs of integration. Migrants have to con-
stantly start the process of integration all ovgaia because the partner who has immigrated
does not speak any Flemish and may be poorly eeldicBart Somers sees the high number
of migrants seeking partners abroad simply as emable?**

In addition to linking forced marriage with marreagigration in general, many public opin-
ions and statements on the topic name marriage®mienience and forced marriages to-
gether, thereby implicitly suggesting that these latked. The publicity around the Registry

227 This bias is due to the difficult electronic ass¢o Belgian newspapers from the Netherlands.

228 Coene/Longman (2008), p. 308-309.

22 Coene (2005), p. 61 and 65.

230 | oobuyck (2004).

21 bid. & De Standaard, 2 Oct. 2002, Interview. Mimmt Bousakla, SP.A-districtschepen in Antwerpen:
“Maak gedwongen huwelijken strafbaar”.
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Office units against marriages of conveniencel(schijnhuwelijkehoften describes these as
units against both forced marriages and marriafje®mveniencé>? The initial 2004 initia-
tive of Mimount Bousakla and Ludwig Vandenhove taoninalise forced marriages was also
aimed at tackling both forced marriages and maesagf convenience?

Many Belgian debates have revolved around the paghsiation which finally occurred in
2008 when forcing someone to marry became a speamifininal offence. In 2004, MP Mi-
mount Bousakla took the first initiative in thatrefition. Both the initiative and Bousakla’s
person as a migrant whose parents also wantea mearry someone else have received a lot
of media attention since 2002 when she began appefar criminalisatior?>* Her motiva-
tion for this initiative was to give a clear sigrihat forced marriage is unacceptabfeAddi-
tionally, Bousakla says that another reason natctept forced marriages is that they serve
purposes that are not meant to be served by aagaras many forced marriages take place in
order to gain a residence perﬁ?ﬁ.The PS member Jean-Baptiste De Crée, the alderman
(schepehresponsible for the Registry Offickurgerlijke standlin Brussels, stresses the need
for criminalisation because a forced marriage miglecording to him, result in an honour
killing. 2%’

Others do not agree with Bousakla’'s initiative. t&ulBalli, a psychologist from the NGO
Steunpunt voor allochtone meisg&upport Centre for migrant girls), thinks it mpossible

for outsiders to detect force being used in maeriamtters. Many things are confused in de-
bates on criminalisation so that all arranged rages are defined as problematic, even
though this is not necessarily the c&8eAdditionally, within the migrant community, forced
marriages are in the minority. Balli admits thaesvcase is of course one case too many, but

forced marriages are still the exception, and hetrule?*®

Whereas NGOs have not contributed significantlgébates on forced marriages, they have
done a lot in terms of giving publicity to it antegrating opposition to forced marriage into
their activities. In 2008 th&oning Boudewijn Stichting, KB&ing Baudouin Foundation)
initiated a campaign to inform migrant youth abthé potential dangers of marriages in Mo-
rocco and Turkey. The campaign consists of workshiopschools and the distribution of a
brochure at schools, organizations and by profeatsowho have contact with young peo-
ple?*’ The SAMV Steunpunt Allochtone Meisjes en Vrouwgupport Centre for migrant
girls and women) has attempted to give attentiothéoproblems revolving around marriage
migration and forced marriages, especially amongramt girls, by publishing information
brochures on relationships and what to do in aresineld situatioi** Both the socialist trade
union ABVV (Algemeen Belgisch Vakverbgrathd the socialist women’s organization SVV
(Socialistische Vooruitziende Vrouwehave argued for including gender based violence,
such as forced marriage, as grounds for quick atsation?*?
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Il. France: Debate on cultural practices

The intense debates of forced marriages beganQ2. Zthe presidential election of 2002 was
followed by a political turnaround to a more resirie immigration policy (see Chapter 2). At
the same time, the death of Sohane, a 17 yearanighter of Algerian parents, in Vitry-sur-
Seine led to campaigning against migrants where evomere often the central topfé¢® An
example of such campaigning is the widespreadteesie against veiling* Veena Meetoo
and Heidi Safia Mirza point out that women and itiheidies occupy a key position in debates
on cultural differences where women are seen assyhw#ol of the threat of the cultural
other?”® Certain gender specific types of violence, suclieasale circumcision, usually re-
ferred to agmutilations sexuelles féminingemale genital mutilation) by the organizations
and domestic violence are thus defined as migreotilems2*® Central points and problems
in the debates on forced marriages are the integrat migrants and cultural diversity within
the French Republic. Also, numbers on forced mgesaand gender specific violence play a
special role here. So far, the debate has maidlydgpolicy outcomes and has resulted in the
reform of the civil and migration law, but not inminalisation. The members of Parliament
consider the existing criminal law sufficient andw the introduction of a specific offence as
counterproductivé?®’

The French debates on forced marriages can bastderstood within the context of a more
general societal debate on cultural practices.derdras a long tradition debating its republi-
can values, such as the earlier mentioned notidaioté, the strict separation between the
church and the state. These values have come pnelesure as a result of recent develop-
ments, such as the debates on the meaning and teeveil by Muslim women. This custom
is often interpreted as an act of bringing religisymbols into the public space where they do
not belong. Whereas veiling was not yet a majarass the 1980s, back then there was a
heated intellectual debate on the possibilitieseabnciling traditional republican principles
with ethnic and cultural diversity, especially withgard to North-African migrant communi-
ties. Even though France has long been an immigratountry due to its colonial past, it
were the social and economic problems and the texighd European Integration of the 1980s
that made the French society conscious of the pecesef migrants because they were blamed
for causing these problems. Especially the presgmeaetices and culture of Muslim migrants
from North Africa are highly problematisétf

Two poles, as it were, define the area of debateo® side, immigrants are expected to be-
come full citizens where there is no room for thagtice of religion in the public sphere be-
cause this disturbs the fundamental separatiomafct and statdgicité). The practices and
customs of Muslims are often perceived to be religj regardless of whether they really are
that. Cultural and religious specificity therefdedl together and both of them are perceived
as a problem for laicité, even when Muslims areimedlved?*® What takes place in the pri-
vate sphere in terms of cultural or religious prad is not a matter for the state, according to
this view. On the other side, behaviours that aegived as violence against women - such
as polygamy, forced marriage and female circumgisiare increasingly considered a chal-
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lenge for the Republic because they are expressibasltural specificity and go against the
equality between men and wontef.

The shift towards paying more attention to forcearmages and seeing these, together with
other forms of violence directed at women, as m@wotatic is also illustrated in the position of
the philosopher Blandine Kriegel, the presidenthefHigh Council of IntegratiorHaut Con-
seil & l'intégration who thinks that France has privileged culturaedsity too muci> As a
consequence, the question of forced marriage hexs cmnnected to the debates on integration
a la Frangaise The necessity of governmental intervention hantergued for and justified
with high numbers that are based on problematicapgtation (see Chapter 3). Alfred Ditt-
gen, Emeritus professor at the university of PafiBrofesseur émeérite université Parjs-|
emphasises how problematic this is in his arti@erines causes, mauvais chiffres” (Good
causes, bad numbers) where he expresses his srmapgicout the common use of the alarm-
ing figure of 70,000 (potentially affected) victinsought forth by the HCI: “Pour faire
avancer une cause, il faut la présenter avec tfteht>?

The perspective of the migrant women themselvélsedocus of sociologist Smain Laacher
She points out that the reality of domestic viokemgainst migrant women is concealsd
the polemic debates about the Islam &idité.?*® The network of NGORéseau Agir avec
elles™* founded in 2005 aims at informing the public amihing more weight in the public
debate — and approaching forced marriages sepafedei their cultural dimension. The slo-
gan of the network is very informative in this resp “With or without a veil: young Muslims
emancipate themselves. Alliance against forced iaggt”>®> The Republic/aicité, culture
and violence against women take centre stage imcRrdebates on forced marriages.

II. Germany: Debate on integration

In Germany, NGOs, such &apatyawhich focuses on migrant women, have played an im-
portant role in the general discussions on forcadiages that have emerged as a result of the
48 honour killings that have occurred since 1896Following a 2003 campaign by the
women’s organizatioterre des femmesalled Zwangsheirat ist keine Ehrensach¥ the is-

sue of forced marriages was debated in parliamBuhdestay The 2005 case of Hatun
Surdcd, a Kurdish girl from Berlin, who was forcedmarry, escaped and became the victim
of an honour Kkilling, received a lot of attentianthe media. This led to a public debate on
forced marriages, patriarchal ideas on gender attibdtarian family structures which were
perceived to be especially prevalent among migrahtshe popularity of autobiographical
books or of famous women from the Turkish commurstych as the sociologist Necla Kelek

20| e Figaro, 3 oct. 2003, La barbarie dans la Répué, Répudiations, mutilations, mariages fordésFi-
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2005, Nouvelle dénonciation de la polygamie: whdigs Chantal Brunel (UPM) stated:La polygamie

est pour I'épouse un mariage forcé, donc une \gel@mcontestable».
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or the women'’s rights lawyer Seyran Ates, has h&sen very influential in debates on forced
marriages®>° According to Heiner Bielefeldt and Petra FolmateQtesearchers &eutsches
Institut der Menschenrech{ghe German Institute for Human Rights, DIMR), tliscussions
on forced marriages generally concern multiculisralso that the same participants play a
key role in the intellectual debates on both subjec

First and foremost, forced marriage is considerduiman rights issue (see Chapter 1) and
debated in the context of violence against womerthis context, a study published by the
Bundesministerium fur Familie, Senioren, Frauen dodend(German Ministry of Family
Affairs, Senior Citizens, Women and Youth) statest 42% of all women in Germany have
been victims of domestic violence (see Chapter 3ifmbers on migrant womeRy°

Public discussions focus mainly on possible critigaéion measures where the necessity of
such measures is argued by defining forced masiagea violation of human right. On

the one side, especially Kelek and Ates have vostgaport for the need to criminalise this
practice. They emphasise that a forced marriagssentially the same as an arranged mar-
riage in that both are products of the same patrariogic?®? Political parties, such as the
SPD and the CDU/CSU, also argued for a prohibibanforced marriages in their election
programmes for th&undestagelections of 2008% On the other hand, criminalisation has
been criticised for being a part of symbol politibat does not do anything to help the vic-
tims. One can consider the introduction of forcaagneone to marry as a specific offence in
2005 as a first outcome of the debate. Since ttlebates have mostly focussed on how to
prevent forced marriages. Mainly three types of sness are discussed: changes in migration
law, tightening criminal law and changes in ciwiM?®* The platform of theNationale Inte-
grationsplan(NIP; see Chapter 2) has come to the conclusiandteating a specific offence
will not solve the problems of the people affecéad cannot replace the necessary prevention
and crisis intervention measurésAccording to NGOs, a part of the problem is thapra-
priate police structures are missing and specalelters — not just women's shelters — are
not available to guarantee confidentiality and ps}yogical assistance. Regular women’s
shelters are not sufficient for this purpose. Tfaee the development and extension of pre-
vention and intervention measures are of cruciglortance. In additionTerre des Femmes
calls for protection for victims abroad: an indeghent right to return should be established for
cases of forced marriage where the right of resiedras expired after six months abr6¥d.

Political debates on forced marriage have parttp$ed on the multicultural society and the
guestion how this concept can be combined withetlistence of phenomena such as forced
marriage. The debate takes place between two paiiniew that can best be characterised by
the terms ‘multiculturalism’ and the so-calleditkultur.?®” The latter term was suggested by
the spokesman of the CDU in parliament as the teraent that should bind all Germans to-

2% Frankfurter Rundschau, 17 July 2003, Das Portitig, Serap Cileli. About the author of the botvkir
sind Eure Tochter, nicht Eure Ehre”.
260 BMFSFJ (2008).
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Die Welt, 26 Feb. 2005, Necla Kelek: Eure Tolerbrimgt uns in Gefahr.
Frankfurter Rundschau, 16 Oct. 2004, Wenn da®ranicht freiwillig kam: SPD und Griine wollen die
lang ignorierte Zwangsheirat als Straftatbestasddasetzbuch aufnehmen.
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gether and stand above other cultdfésdulticulturalism, the notion that a society wittone
cultural communities than one is possible, is nyostiticised in these debates. The issues of
forced marriage and honour crimes are then usedasples of the problems that are inher-
ent to such co-existence of cultures. The philosogteiner Bielefeldt points out that ‘cul-
tural tolerance’ should not go as far as to conddoience®® Necla Kelek has voiced severe
resistance to the concept of a multicultural sgciecause it seems to facilitate forced mar-
riages. According to her, the solution lies in nmakmigrants understand the values and prin-

ciples of a democracy’

On the one hand, integratiamd the lack thereof is perceived by some as thergéproblem
that causes forced marriages; but on the other,Hareed marriages are also seen as hinder-
ing integratior?’* The academics Yasemin Karasaksoglu and Ursula-Réiasing, editors

of the 2004 study “Viele Welten leben. Lebensrésdin von Madchen mit Migrationshinter-
grund jenseits von Zwangsverheiratung und Ehrenerdrdriticise the portrayal of honour
killings and forced marriages mainly as integratimoblems of Turkish womefi? They
point out that increased domestic violence agalmskish women is caused by their social
position?” According to them forced marriages (as far as thesyome public) are mainly an
expression of a traditional patriarchal, often et@val understanding of family which does
not grant daughters and sometimes even sons amytoigelf-determinatiof’* According to
NGOs, in practice forced marriages seem predonlinamttake place in vulnerable families
with social problems, a disturbed parent-child tiefeship or insecure right of residence,
where domestic violence is also an issue. Organimsuch aPapatyain Berlin andel ELE
—-a cezr;gre for migration — see forced marriagerassue connected to violence and thus to
power:

V. United Kingdom: Debate on protecting victims

Debates on forced marriages began following a nurobgublic cases of honour Kkillings,
particularly the death of Rukshana Naz in 1999.réhgas a public outcry about this and
other high-profile case<® Most notably, the migrant women’s organizat®authall Black
Sisters(SBS) asked for public attention for the problemd demanded an inquiry. This led to
the establishment of tHdome Office Working Group on Forced Marriage1999. The role
of NGOs has been important not only in initiatitg tdebate. More generally, organizations
of Asians and of Muslims are often asked for tloginion in cases of forced marriage in the
media. Additionally, it seems that women'’s orgatimess have exerted a lot of actual influ-
ence on the government. The fact that the goverhbearked down on its policy of criminali-
satior;ji? 2006 and chose to support the FMCPA 28@7case in point (see Chapter 2 for de-
tails).

The central issues in debates on forced marriages to do with the definition of the prob-
lem and the policy that should be taken up to &@dklBritish debates seem to be shifting
from considering forced marriage a cultural practic seeing it as a form of domestic vio-
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lence?’® The issues of criminalisation and — recently festricting migration rules have been
reserved a central position in the debates.

The Home Officeperceives forced marriages as a “violation ofrima¢ionally recognised hu-
man rights standards and a form of domestic vi@érand distinguishes it from arranged
marriages (see Chapter?.This way forced marriages are linked to humantsigind do-
mestic violence. The problem of the definition adidtinguishing between forced and ar-
ranged is emphasised by Rahila Guptanember ofSouthall Black Sistersvhen she urges
“to question the very concept of marriage in oumawunities, and acknowledge not just that
there is a fine line between arranged and forcediage but that the underlying logic of the
first opens the door to the secorft"According to her, it is difficult to distinguishebwveen
forced and arranged marriages because these aresindlly connected. Representatives of
the Asian and Muslim communities on the other hatrdss that forced marriage is not a
Muslim practice and that Islam does not condoneoittrary to arranged marriag€sin ad-
dition, some representatives of especially religiguwoups have said that the focus in public
debate, media and government policy on forced engegrand honour killings is motivated by
British racism towards the Asian commurfity.Migrant women’s organizations define the
problem rather as one that has to do with patrargander relations and stand generally for a
more pro-victim viewpoint whereas as MPs and gavemt organizations consider commu-
nity leaders, such as representatives of religignsips, to be important discussion part-
ners®® David Blunkett, theHome Secretargt the time, characterised the problem of forced
marriages as an issue of integration and cuffifide argued that minority youth should find
a partner in Britain to enhance their integrafiohin 2003 he supported the views of some
labour MPs (such as Ann Cryzom Keighley)?®® who called for more immigration controls
to tackle issues such as forced marriage. Blurkei€ws on integration and his definition of
the lack of British values being the central probleausing forced marriages have been
fiercely criticised. According to Blunkett, forcedarriages will probably disappear as ethnic
minorities “accommodate” themselves to life in mdBritain, a process which includes ac-
cepting the broader values of British society. Esly the fact that he compared forced mar-
riage to practices in Medieval England that wouigagpear with development, has been
much criticised®’

Most political parties agree that forced marriaghsuld be abolished. Some MPs consider
forced marriages an obstacle on the way to integrdbr migrants, which is why they should
be abolished by law. In these debates, explicéregfces are often made to colonial practices,
such as the widow burninspti, and to how the United Kingdom as a colonial poaiso
managed to abolish disreputable practices elseviffeféae Minister of Statén theHome Of-
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fice, Baroness Scotland, said that specific legislationld harm victims who might avoid
seeking help for fear of their parents being jaff€dAt the beginning of 2006, the government
introduced a proposal for a law to specificallyntrialise forced marriagés® This proposal
was met with fierce criticism from women’s orgartieas who stated that such a law would
probably prevent women from reporting and thatny aase no one would report a case of
forced marriage. Furthermore, a new criminal lawuldonot have any added value: all the
provisions of a criminal law are already includedeixisting legislation. SBS argued that
rather more money would be needed for shelterggaadanteeing the safety of victims. As a
result, the government backed down in the 2hd.

In the discussion on thiféorced Marriage Protection Act 200 he Lester Bill)Justice Min-
ister Prentice said that the law was “a powerful tooltdamould guarantee that no one would
be forced into marriage. Shaminder Ubhi, directbAshiana Networkvhich supports mi-
grant women experiencing domestic violence, welabie act. He acknowledged that not
all people would want to seek legal help, but $had at least the act would send a clear mes-
sage that forced marriage would not be toleratedpmnpetrators would be held accountable.
The conservatives, however, thought the act didgwofar enough and would criminalise
forced marriages if they were in pow&hadow minister for community cohedfGnVarsi
said she knew victims who said that in those cistamces seeking a court order is the last
thing on their minds, meaning that more powerfubmges are needed than those available in
the FMCPA 20077

In the recent debate on the reform of the migrakéan the issue of forced marriage is only
one part of the approach. The NGOs mentioned halifeaient influence on different meas-
ures. For example, the age limit of 21 years wasduced even if concerns about discrimina-
tory effects were raised in the consultation prec€m the other hand, the proposals for lan-
guage requirements were postponed after mainlytivegaonsultation responses from the
NGOs (see Chapter 2).

V. Switzerland: legalistic debates on criminalisation

Judging by the materials used here, Swiss debatdsroed marriages have mostly taken
place in the parliament and have focused mainlgroninalisation. This means that most ar-
ticles dealing with forced marriage are descriggiohwhat has been discussed in parliament
regarding legal restrictions on forced marriagesaddition to news coverage of individual
cases of forced marriage, much of the publicity ther issue consists of descriptions of de-
bates in parliament. Just as is the case in therspdf legal developments (see Chapter 2),
many Swiss debates seem to have been influencgdebyan ones and German speakers
such as Necla Kelek are much wanted guests in &wdtrd, as is clear from the media cover-
age given to her appearané&This impression may also be caused by the fattiieaSwiss
experts themselves constantly compare their delsatgsthe media coverage of forced mar-
riages with German$?® In the materials analysed here, two issues aréothes of debate: the
criminalisation of forced marriages and the proldeof a multicultural society, of which
forced marriage is an example.
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Some members of parliament, especially from thétriging Freisinnig-Demokratische
Partei der Schweiz, FDP® have spoken out in favour of criminalising forcedrriages.
Erika Forster, a member of ti&t&nderat(the first chamber of parliament) for the FDP, was
also the first politician to take the initiative move towards criminalisation. According to
her, criminalisation is a matter of giving a sigtmrnigrant communities that forced marriage
is not allowed in “unserem Kulturkreis” (our cuk)?”’ Helga Klee, also from the FPD, sup-
ports criminalisation because a marriage thatisred without full consent is a serious viola-
tion of a person’s personal freedMi.Yet another FPD member, Trix Heberlein, also a
member of the&Standeratsaid in 2008 that a criminal law on forced mayeias necessary be-
cause a forced marriage robs its victims of thigintrto decide over themselves and of their
basic value as humans. Forced marriages are,ribean expression of a right to be different
which is why they should be forbidden by crimirean®®

But not all people speaking publically about foreedrriages are in favour of criminalisation.
Rifa’at Lenzin, a scientific expert on Islam, stes that sending out a signal to migrant com-
munities is not a good argument for criminalisatlmetause migrants do know that forced
marriage is neither allowed nor accepted in Swigmel. She concludes that the solution lies
in a better integration of migrants into Swiss sbcbecause when better integrated, migrants
will not deem it necessary anymore to arrange tteldren’s marriage¥° Lenzin says here,
in essence, that all parental involvement in a iager is problematic, not only the aspect of
forcing. Legal experts in particular have opposedinalisation in public debates. Stefan
Trechsel, emeritus professor in criminal law ati@urUniversity, commented in 2005 on
plans for criminalisation that this was purely aeaf political activism and would lead to an
unnecessary increase in the number of laws thagWweady extremely higff* He added that
criminalisation would be useless because the egiddws offered enough possibilities for
punishment. For Trechsel, the real problem is figdihe actual forced marriages since vic-
tims do not dare to come forwaff. Marcel Niggli, professor of criminal law in Freitgy
thinks parents will not let themselves be scarddbyphigher punishments which would result
from criminalisation. Minister of Justice Blocheays that criminalisation might even stop
some victims coming forward because they wouldwatt to let their family be punished.
Grace Schild Trappe from tigundesamt fur Justi@inistry of Justice) assumes that crimi-
nal law would not take away the fears of victimsl @oncludes that, instead of criminalisa-
tion, more needs to be done to help the victifiSo far, debates on criminalisation have not
led to changes in criminal law.

In some public debates, forced marriage is includedne of the perceived problems of a
multicultural society. In the above mentioned d&gian on criminalisation and many times
after it, Erika Forster has emphasised that foroadriage is not only unacceptable, but also
goes against our Western values which migrantslghamlopt as their owif* In 2007, Chris-
tian Waber, a Member of the Parliament for the EBa Christian rightwing party, criticised
Islam in public for being an inhumane religion witk forced marriages and encouragement

2% |n French®Parti radical-démocratique suisg®RD); In Italian:Partito liberale radicale svizzer(PLR); In

RomanshPartida liberaldemocrata svizréPLD).

Neue Zircher Zeitung, 25 Sept. 2005, Zwangslairaind mit Gesetzen nicht zu verhindern.

Klee, H. Endlich: Bundesrat will gegen Zwangsheworgehen. Tagblatt, 17 Nov. 2007.

299 Tagblatt, 10 June 2008. “Arrangiert” heiRt nitmit Zwang”.

300 Neue ziircher Zeitung, 25 Sept. 2005.

%01 The original statement was: “Reiner politischéttidismus und unnétige Erhdhung der Gesetzesflut”.
302 Neue Ziircher Zeitung, 25 Sept. 2005.

303 Neue Ziircher Zeitung, 25 Sept. 2005.

304 Blocher, C. Asypolitik auf der harten Linie. NeZigrcher Zeitung, 8 March 2005.

305 Eidgendssisch-Demokratische Uni@federal Democratic Union Party).
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of children and youngsters to take up suicide k2 Here forced marriage is lumped to-
gether with all things negative to come out of isldrom Waber’s point of view. One of the
few persons with a migrant background in the makternalysed here, Lathan Suntharalin-
gam, a Tamil member of the $P turns against what he calls “die verbreitete Séduirerei”,
the widespread whitewashing in contacts with mitgamho are treated too kindly by the
government. Many Tamils are unaware of forced rages being prohibited which is why
they need to be mentioned explicitly in the law;rmpeople think they are simply acting in
the best interest of their childré®. The fact that Tamils are often mentioned in cotinac
with forced marriages means that the link betweégrants, Islam, and forced marriages is
not inevitable in Switzerland. Tamils, often poyed negatively in the media, are Hindus,
Muslims and Christians. A slightly different poiot view is represented by Rifa’at Lenzin,
the Islam specialist referred to above. Accordiogheér, it is vital to include mediators or
middle persons who are familiar with the specifeckground of migrants in tackling forced
marriages. Respected persons, such as imams, gh&aldp a mediating role in tackling the
problem®® In all of these commentaries, forced marriagespareeived of as a problem that
has to do with a certain culture or migrant group.

NGOs as such have not played a remarkable roleeird¢ébates on forced marriage analysed
here. Some representatives of NGOs have, howeadriheir say. The director derre des
FemmesRegina Probst, claimed that 50% of all Muslimsgin Switzerland married some-
one they have not totally freely chosen, a statértteat turned out not to have any basis in
reality. Some employees of women'’s shelters has@ sppoken out on the topic. For example,
Talitha Widmer from the women'’s shelter in Zuridhgdchenhaus Zurighargued that forced
marriage is a social and cultural, but not a religiphenomenott®

NGOs have, however, done a lot to give publicitfdiced marriages. The NGO Terre des
femmes included forced marriage as a part of itapeagn against “Crimes in the name of
honour” and organised a petition to support thencralisation of forced marriagés' The
multicultural forum for migrants\{erein Polit- Forum Zentralschwgizstablished in 2005
has taken up the theme of forced marriages andakedi a project to - Another NGO, the
forum for a moderate Islanbés Forum fir einen fortschrittlichen Islarwas established in
2005 and is to work, amongst other things, on gliag counselling for Muslims who strug-
gle with problems having to do with their traditariamilies, such as forced marriages.

Surgir, the Lausanne-based NGO, not only conducted tisé diver quantitative study on
forced marriages in Switzerland (2006), but alsstetl an awareness campaign by means of
posters in Geneva, Fribourg, Vaud and Neuchatenh@tr areas of Switzerland) to inform the
victims about possibilities for seeking help, pbagies such as th&urgir help line'* In ad-
dition to Surgir, the Zurich-based projeetvangsheirat.ctalso helps victims of forced mar-
riages while also working on a better scientificerstanding of the problem of forced mar-
riage.
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Conclusion: Debates on legal measures and migratisnes

Just as was the case with the definitions of fontedriage, discussed in Chapter 1, the de-
bates on the issue of forced marriage differ caraioly between the countries even though
the basic subject is similar. In all of the coussriin the study, politicians have taken up a
prominent role in debates on forced marriage, betdountries differ considerably with re-
gard to the media participation of non-governmep&kons involved, such as representatives
of NGOs. Even when migration or culture are giverblizity in this respect, the way this
happens and the amount of publicity still diffeto& In all of the countries, some general
connection with migration and migrants is madeppiwy in part simply because all or most
known cases concern migrants or children of migrahihe issue of migration and especially
of marriage migration has only become one of th&raktopics in debates on forced mar-
riages in Belgium.

In addition to migration, in most countries forcawarriage is discussed at least partially
within broader debates on multiculturalism. Theiorf multiple cultures is generally taken
as a given: the presence of migrants from othentc@s implies that there are multiple cul-
tures present in a country. The idea that this Wdnd an acceptable state of affairs is then
problematised by saying for example that migrahtaufd adapt to the values in their country
of residence. France is the only country wheredibeussions on multiculturalism and forced
marriages directly problematise the state in itsoms of the French Republic ataicité. In
other countries, it is not directly the state timproblematised but rather some notion of
dominant culture that forced marriage goes against.

Gender has been especially dominant in French aitglBdebates, even though somewhat
differently. French discussions seem to be inclgdiender, in terms of defining victims as
young girls, mostly as a way of arguing that tlsisaicrime against helpless victims. British
debates on the other hand have zoomed in on #us imainly because of the dominant influ-
ence of women'’s organizations that argue for tagkpatriarchal structures in general. Even
though gender might have been less prominent iméerials studied for the other countries,
it can still be an important subtext in debatepmblematic phenomena that are perceived as
cultural, such as forced marriages.
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Conclusion

This study set out to examine policy and discussmmforced marriages in Belgium, France,
Germany, the United Kingdom and Switzerland. Thesee studied with the help of scien-
tific literature, policy documents, law texts, n@aper articles and internet sources. With re-
gard to research questions on definitions of fortedriage and public debates, it was in two
ways problematic to arrive at statements on “thielipudebate”. Firstly, there was only very
limited time available making a large-scale analysfinewspaper articles and other materials
impossible. Secondly, it was difficult to define attexactly public debate is and where this is
carried out, partly because some opinions andrms&tts never reach the media. With regard
to the analysis of laws and policies, the forenpoeblem was that many initiatives are so re-
cent that hardly anything is known about their iempéntation. In the case of the numbers, it
was difficult to obtain information on how the nuerb had been generated, which made any
evaluation of their value problematic. The conauasbegins with a concise characterisation
of the individual countries in the study basedlogirtapproach to forced marriages. The main
research question was: What is known about poliy discussions on forced marriages in
Belgium, France, Germany, the United Kingdom andtZsland? This question was divided
into four sub-questions and the answers to thebdevdiscussed after the conclusions on the
individual countries. Finally, general conclusian$i be drawn.

Approach to forced marriages in the countries of tle study

Belgiumhas chosen a migration and criminalisation apgraadts policy. The Belgian case
is characterised by an all-pervasive concern abogtation and the presence of migrants in
the country.

Francedebated criminalisation, but has ultimately odtada civil law approach. Forced mar-
riage is conceptualised as a gendered culturalgokor the state and the nation. It is diffi-
cult to distinguish between these two dimensiongesfder and culture because they are in-
terwoven. The French approach could perhaps bectesised as pragmatic because civil law
seems to offer more possibilities than criminal kewen though the symbolic value of crimi-
nalisation is greater. It seems as if the civil lapproach is especially dominant in countries
where the gender dimension of forced marriage i@k in discussions (France and the
United Kingdom). This could mean that the concennthe well-being of female victims is
dominant and that civil law is considered a bgtt@tection.

Germanyhas chosen a criminalisation and migration apgr@dter debating forced marriage
as a cultural and human rights problem. It is giesihat the emphasis on human rights has
led to criminalisation because the issue is defineslich strong terms when it is seen through
the lens of human rights. Possibly, the necess$itriminalisation has been perceived as par-
ticularly urgent.

The United Kingdonmas, in the end, opted for a comprehensive @w &pproach. This can
be characterised as a pragmatic approach thatsaflowapproaching forced marriages from
the viewpoint of the victims. This comprehensivenissalso evident in British discussions on
the issue which are plentiful and in which manyed#nt parties and individuals take part.

Switzerlandhas, after long political discussion, opted fonited changes, mainly within mi-

gration law. As the discussions on forced marribgee mainly taken place in parliament,
there has been little general societal debate.lfhpsthe limited policy outcomes are partially
due to the limited discussion on the issue.

The research questions answered

The first question focused on the definition ofckd marriageswWhat are the definitions of
forced marriage in the different countrie®ased on scientific articles and an analysis of
newspaper materials, it can be said that forcediaggr is defined in various ways and that
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some definitions are scientific, some legal andessorial in nature. Usually, forced marriage
is conceptualised within one or more themes, eadgr, culture, migration or human rights.
These themes are present in the terminology andthisais used to talk about forced mar-
riages. Especially the intimate link that is maéén®en the terms ‘marriage of convenience’
and ‘forced marriage’ functions as a connectiomien forced marriage and migration. The
fact that not everybody means the same when talidrayt forced marriage blurs discussions
on the topic to a certain extent. Additionallyséems that often discussions on forced mar-
riage are not so much about forced marriage asdahewpbout problematising the presence of
migrants in a country. In most cases, it is possibldraw a line from the definitions to the
actual policy. Belgium is an illustrative exampletlois. There, forced marriage is mainly de-
fined as a migrant issue and much of the policwiggthas also taken place in the field of
migration measures. All definitions of forced mage that are featured in the report are prob-
lematic because forced marriages are not perceingehere as a phenomenon separate from
other social problems. Forced marriage is alwaymeoted to other social questions which
means that one does not get any further in theuslsson on forced marriages as such. After
all, the debate is about something else.

The second question concerned legal measures ding: pvhich legal measures or policies
exist in the countries with regard to forced mages, and what are the experiences with their
implementationdn general, three main areas of legal action existinal, migration and
civil law. In the last three years, both specifitvénal laws as well as specific civil laws have
been introduced as measures on forced marriagasin@lisation has been a topic of discus-
sion in all of the countries examined, but only @@ and Germany have opted for this al-
ternative in the end. The most prominent argumerfavour of criminalisation is the sym-
bolic effect that is assumed, i.e. criminalisatghrows that forced marriages are unacceptable
and may even work as a deterrent. The most popujgments against criminalisation are its
lack of added value since forcing someone to miarpsually already a criminal offence un-
der other legislation and that criminalisation veiit as a deterrent for the victims who will
refrain from reporting the situation for fear ofrileution for parents or other family members.
Both of these arguments were used in the counufiese criminalisation was abandoned as a
policy alternative, but especially in the Unitechdom the protection of the victims has been
the dominant argument for not criminalising forcisgmeone into marriage. Often the civil
law approach has been chosen with the purposeotégting the victims. Most changes have,
however, taken place within migration law. A seictnigration law has, in many cases, been
defended as a measure to combat forced marriagesteough there is no evidence to sug-
gest that a stricter migration law could actualtgyent forced marriages. Both the low num-
ber of measures to protect the victims and the laoiy of migration measures seem some-
what curious in the light of the 2005 recommendwatiby the Council of Europe which fo-
cused on the need of measures to protect the @aimd to inform the public. Restrictions on
migration were not recommended by the Council. Tusclusion corroborates the finding
that forced marriage discussions are often aball@matising the presence of migrants in a
country.

All in all, it is difficult to say much about theffectiveness of legal measures because little
information is available on their implementationddXionally, many of the measures dis-
cussed in this report have only been devised witiénlast couple of years so that there has
not been much time for experiences to accumulatéhem implementation. Despite this, a
consensus is emerging that a coordinated appro#&bhnveasures on different levels is re-
quired to tackle the issue.

The third question centred on the numbé&®hich numbers are available for the different
countries and what can be said about the phenoméased on these numberg?hereas
many numbers surface in debates on forced marrihgse are often of little value for deter-
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mining the scale of the phenomenon. Numbers amgewer, used often in political and other
public statements on the subject. It is difficaltsay anything else about the size of the phe-
nomenon, except that forced marriages most ceytaiist. Due to different conceptual prob-
lems it is unclear what it is that the numbers measnd to which time frame they refer, i.e.
when the forced marriages took place. The numbeiiustrate the gender dimension of the
definition problem: in most countries men are edeldl from any numbers on forced mar-
riages.

The fourth question referred to the debates orefbmmarriageAre there public debates on
forced marriages, and if so, what do these deblatals like?In all of the countries, the issue
of forced marriage is discussed within the broddemework of multicultural society but with
different accents. Migration and migrants are Jguiaicluded in one way or another, but
problematised in different ways. In Germany and ttheted Kingdom, forced marriage is
perceived to be a hindrance to the integration igirants in the society, a process which is
considered desirable, whereas in Belgium the wpodsence of migrants in the country is
problematised. In addition to migration, cultureugially perceived to be the problem in that
forced marriage is seen as a cultural minority ficadhat goes against the dominant culture.
In most countries there is a clear connection betw@dominant themes in the discussions on
forced marriages and the subsequent measuresatr&abkeen introduced.

Coming back to thenain questioron what is known about policy and discussions aned
marriage, a reference can be made to the previagsspwhich provide an overview of the
findings. It can be said that all the countrieshe sample have taken steps in policy to tackle
forced marriages with an emphasis on restrictingration in addition to specific offenses
that have been introduced. In all of the countrilbe,general lack of knowledge on the phe-
nomenon of forced marriage and actual cases oédforncarriage is a problem for the devel-
opment of policy. Since little is known about timeplementation of the policies, little can be
said about their effectiveness. Generally, thegenarcases or few cases where a specific legal
instrument has been employed; a fact which sugdjesited effectiveness. It is not plausible
that the assumed deterring effect of criminalisatimould be so strong as to prevent forced
marriages from happening. Whether the more gemeigdation measures actually prevent
forced marriages is difficult, if not impossible, determine. The discussions on forced mar-
riages have different accents which are, in mas¢gsapparent in the policy outcomes.

The key problem of definition

With regard to each research question, it is dleairthe definition of forced marriage is a key
problem. Different terms, such as forced marriagesriage of convenience and arranged
marriage are used interchangeably so that a discuksused only on forced marriages be-
comes impossible. In public discussions, this mehasforced marriage is associated with a
number of themes such as migrants, culture, geindguality and human rights. In the case
of gender inequality, the assumption is usually thamen are victims and that men are not
forced into marriage. This way, discussions anddisalting policies fail to address the actual
issue of forced marriage and to design measuressdga In policy, the problem of definition
is evident in two ways. Firstly, the choice of pglinstrument is connected to the definition
of forced marriage. Obviously, the popularity ofgnaition measures in dealing with forced
marriages is connected to defining forced marriagea migrant issue. Marriage is usually
perceived as a legal contract, a definition whiktlwes customary marriages. Secondly, the
inherent obscurity of the phenomenon of forced rager makes it difficult to provide those
narrow and specific definitions which are appasectucial to any legal or other measures.
Thirdly, implementing policy requires knowing preely when the policy needs to be imple-
mented and when not. And finally, policy lacks able numbers because definitional prob-
lems are also at the core of measurement.
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